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In the Matter of The Workmen's Compensation Act

REPORT OF THE COMMISSIONER, THE HON. MR. JUSTICE
MIDDLETON.

To His Honour
The Lieutenant-Governor of the Province of Ontario.

May It Please Your Honour:

By Commission bearing date the 22nd day of January, 1931, issued under
the provisions of The Public Inquiries Act, I was directed to inquire into and
report upon and make recommendations regarding the advisability or other-

wise of making amendments to The Workmen's Compensation Act upon subject

other than detail administration.

Pursuant to this Commission I was furnished with the files from the

Attorney-General's Department containing many suggestions with reference

to this Act, and to the operation of the Board appointed under it. I caused
public notice to be given of the holding of public meetings for the purpose of

hearing and considering any suggestions that anyone might desire to place

before me as Commissioner. Notice of the sessions of the Commission was
duly given to all those who appeared to me to be particularly concerned in the

matters to be investigated, and the hearing was attended by representatives

of the various interests, all of which will appear in detail by' reference* to the

stenographic notes of the proceedings which accompany this report.

The Workmen's Compensation Act was passed in the year 1914, and came
into operation in the year 1915. The Act was passed after very careful investi-

gation of the entire situation by the late the Honourable Sir William Meredith
as Commissioner. The intention was to substitute for the individual liability

of the employers at common law, and under various statutes modifying it, a

scheme of compensation to workmen who might suffer injury in the carrying

on of industrial occupations. The Act called for the establishment of a fund,

to which all employers were compelled to contribute, to be administered by a
Board appointed by the Government. The great bulk of the employers falling

under what has been called "Schedule 1," contributed to a collective fund, out
of which compensation to any of their employees should be made, the amount
of the contribution to the fund in each case being determined by the Board.
The Board was empowered to divide the industries throughout the Province
into classes, and to determine the amount to be contributed by each class and
by each member of the class. The amounts payable depend upon the number
of employees in each case, the wages paid and the experience of the Board as

to the amount of compensation necessary to be paid. There is provision in

the Act allowing the Board to increase the amount payable by the employers
as a class or as individuals where experience indicates this is the proper course

to adopt, and there is also power to reduce the amount payable where experi-

ence justifies it, a scheme of merit or demerit rating being contemplated.
Certain large industries, mainly the railways, the Bell Telephone Company

and certain shipping industries are placed under "Schedule 2" of the Act, these

having been deemed large enough to justifv treating each industrv separatelv.

[3]
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As to these there is no collective liability, but each industry is made liable for

the accidents occurring in its operations. In the case of compensation pay-

able either collectively or individually over a number of years an amount esti-

mated as adequate to meet the total liability is immediately payable. Each

year is thus made responsible for the total liability for accidents occurring in

that year.

The great importance of this change in the law is indicated by the amount

which has been contributed annually to this fund since its inauguration. The

amount awarded by way of compensation for the year 1928 was 87,067,946,

for 1929 $8,012,157, for 1930 S5, 925, 503. The amounts paid increased annu-

ally until 1930. The decrease in that year is largely the result of industrial

depression.

This scheme of compensation in the place of legal liability based upon

negligence has worked well and has given complete satisfaction to all those

concerned. It has been a great advantage to the general public for it has

avoided the expense incident to the litigation which prevailed under the former

system. To the workmen it has brought compensation without the burden of

establishing negligence. The employer has been relieved from the uncertainty

arising from litigation and has had substituted for it a fixed payment which he

can regard as part of his overhead expense. He has the further satisfaction of

knowing that practically all the money paid by the employers reaches the

hands of the workmen injured. Figures for Ontario are not available, but in

England under the former law less than 50 per cent, of what it cost the

employers reached the men.

That the Act has given satisfaction to the workmen is indicated not only

by the cordial endorsation of the scheme by those representing them before

me, but also by the report of the special committee upon the operation of this

statute submitted to the convention of the Trades and Labour Congress of

Canada at Edmonton in August, 1927. In the course of this report it is said

(page 6)

;

"The fact that there are between 50,000 and 60,000 accidents reported

to the Board annually and that about 99 per cent, of all claims for com-

pensation are being satisfactorily adjusted without any difficulty, is com-

plimentary not only to the administration of the Act but also to the measure

of co-operation of employers, workmen and medical men generally through-

out the Province. Moreover, it is a practical demonstration of the

effectiveness and merit of the present scheme of providing compensation

to injured workmen as against the old* law with its- intolerable delays and

uncertainties due to the nuisances of litigation."

And again this same body made a finding (page 7)

:

"that over 97 per cent, of the claims for compensation have been adjusted

without any difficulty and^that less than 3 per cent, are regarded as

'problem' cases."

Before this Commission there is no suggestion on the part of any employer

looking to the reversion to the former system or to any departure from the

scheme of workmen's compensation.

For these reasons the work of this Commission has been the investigation

of comparath ely minor matters which are yet of very great importance as will

be seen from what follows.
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Increased Compensation Asked by Labour

The report submitted to Trades and Labour Congress at Edmonton, after

a very careful investigation of difficulties that had arisen in the operation of

the Act, makes twenty-one recommendations looking to the amendment of the

Act. Before the Commission those representing the cause of labour reduced

the matter there complained of to twelve requests for legislation. Of these,

five (Nos. 3, 6, 7, 8 and 9) may conveniently be considered together as they are

requests for increased compensation under the various provisions of the statute.

No. 3 asks that the basis of the maximum wage for the purpose of com-
pensation shall be increased from $2,000 to 82,500. This would involve an

amendment to Sections 11, 43 and 96.

No. 6 asks as an amendment to Section 35 an increase in the amount pay-

able for funeral expenses and by way of monthly payments to the widow and

dependants.

No. 7 asks for an increase of the proportion of wages payable from 66%
per cent, to 75 per cent, in the case of permanent total disability; Section 38.

No. 8 asks for a similar change with reference to permanent partial dis-

ability; Section 39.

No. 9 asks that Section 32 be amended so as to make the minimum pay-

able for total disability, either permanent or temporary, S15.00 per week in

place of S12.50 as at present.

Embodied in recommendations 7 and 8 is a further recommendation which

much be considered separately.

There is also a recommendation from the National Labour Council that

where the amount payable is less than $25.00 per week the full amount, 100 per

cent, of the wage should be paid instead of either 66% or 75 per cent.

These recommendations are followed by a note asking that the increased

compensation under the Act, if it should be amended, should apply to all pay-

ments accruing after the going into effect of the amendment, whether the

accident happened before or after the amendment, and whether the award of

compensation has been made or should thereafter be made, but it is not

suggested that the amendment shall entitle any person to claim any additional

compensation for any period prior to the making of the amendment.

For the purpose of appreciating the true significance of the amendments
sought I obtained from the Board an estimate of the increased financial burden

these prospective changes would cast upon the fund. I am told that the

making of this estimate has been attended with much difficulty owing to -the

extraordinarily large number of items that have to be considered, but its sub-

stantial accuracy has not been challenged. The report is as follows:
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ESTIMATED COST OF PROPOSED AMENDMENTS

For Accruing For Subsequent
Years

A. 1. Increase of widows' pensions $1,730,000 $217,000
.
2. Increase of workmen's pensions 2,440,000 (Included with 8c)
3. Increase of children's pensions 215,000 135,300
4. Increase of burial expenses 10,425
5. Increase of maximum to $2,500 75,000 125,000
6. Increase of minimum 150,000 75,000
7. Artificial Appliances 785,000 90,000
8. Increase from 66 2/3 to 75%

(a) Accruing Cases (current year cases) 375,000
(b) Temporary Disability Included in 8 (a) 438,000
(c) Permanent Disability Included in 8 (a) 285,000
(d) Death Included in 8 (a) Included in 1 & 3

$6,370,000 $1,375,725
B. National Labour Council

—

Increase to 100% if less than $25.
Weekly 1,250,000

"For Accruing" means the amounts which would be necessary to bring all cases up to date
affected by the proposed amendments up to the standards designated in the amendments.

"For Subsequent Years" covers the annual amounts that would be required under the
proposed amendments in addition to amounts included under "For Accruing."

These figures show that for the purpose of meeting the increased liability

suggested by the Trades and Labour Congress in respect of accidents that

have already taken place, it would be necessary to raise at once the sum of

between six and seven million dollars, and that in the future the annual increase

would not be much less than a million and a half dollars with a still further

annual increase of a million and a quarter if the suggestion of the National

Labour Council should be accepted.

After very carefully considering these requests I have come to the con-

clusion that for the following reasons none of them should be granted.

First: The present condition of industry is such that it is impossible to

contemplate casting any such burden upon it as that proposed. It would mean
disaster.

Second : Even if it be assumed that the present condition of industry is

the result of financial depression and that before long it will recover, no such

burden should be imposed. At the present time the allowances under the

Ontario Act are the highest paid anywhere. In comparatively few places are

the allowances as large as in this Province. Our industries have to compete
in the world market and to impose upon them a greater burden than that

borne by industries elsewhere is to handicap them so as to make success im-

possible. This would operate as much to the detriment of the workman as of

the employer.

Third: The whole scheme of the Act and the principle underlying it is in

the nature of insurance. The workman contributes nothing to this scheme
save that which he unknowingly contributes as a member of the public and
by his failure to secure complete indemnity. It was because of his contribution

as a member of the public that by the original Act he was given fifty-five per

cent, of his wages instead of fifty per cent, as originally suggested. When the

increase was made from fifty-five per cent, to sixty-six and two-thirds per cent,

the burden upon industry was very substantially increased, and I do not think
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that any circumstances now existing or likely to exist in the near future would
justify any further increase. The actual amount secured to the individual

workman is greater than at first sight appears as in addition to the 66^5 per

cent, of wages the industry pays medical expenses. In 1929 these amounted to

$1,385,524 and in 1930 to $1,336,046.

Fourth : The increase suggested with reference to accidents that already

have happened would be a complete departure from the scheme of the Act,

which is that the industry as it existed at the date of the accident should bear

the entire financial burden resulting from the accident. The increase, if granted

would cast upon the industries of to-day a substantial share of the financial

burden resulting from accidents in past years. How great this would be can
be appreciated by comparing the amount necessary to be raised in the first

year, over $6,000,000, with the total reserve now on hand with the Board to

meet future payments, somewhat over $26,000,000.

I think I shall not be going beyond the scope of my investigation if I draw
attention to the enormous amount of money spent by this Province in the

carrying out of schemes of social betterment. I refer to the figures given in the

pre-sessional statement of the Provincial Treasurer in The Ontario Ga/ette
before the session of 1931. It is there said:

"Ontario stands admittedly in the forefront of the Provinces in regard

to social legislation. Such legislation, placed on the Statute Books with

the purpose of improving the conditions under which our people live,

extending equal opportunities to all, and ameliorating the conditions of

the underprivileged and mentally deficient, involves the expenditure of

large sums of money. Such expenditures, from the very nature and aim
of the services rendered, must necessarily expand from year to year, and
result in benefits far in excess of the actual money involved. A summary
of the gross expenditure of the above nature during the year is enlightening:

Bonus to Rural Power Lines $1,689,000
Education 11,774,000
Prevention of Disease and Public Health Education. 880,000
Public Institutions, Hospitals and Charities 8,025,000
Children's Aid and Protection 288,000
Old Age Pensions 6,572,000
Mother's Allowances 2,369,000

These make a total of $31,597,000

This statement later on shows that the total ordinary expenditure of the

Province amounted to almost $58,000,000. Of this almost $12,000,000 were

public debt charges, leaving for expenditure other than payment of debt and
interest on debt, s$46,000,000. Of this $31,500,000 was spent on what is described

as social legislation. But this is by no means all that was spent for these laudable

purposes. The benefits awarded through the Workmen's Compensation Board

amounting to $8,000,000 is not included, nor is there included the very large

sum spent by municipalities for similar purposes. If there be added to this

provincial statement the amount spent by municipalities for the purposes of

education, hospitals, public charities and other like causes the total may well

be regarded as appalling. It must be remembered that while the Province of

Ontario has a population of a little over 3,000,000 a very large proportion of

these are not wage earners or in receipt of any income, and that the burden of

taxation falls upon a comparatively small proportion, probably less than ten

per cent, of the whole.
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No right thinking person would begrudge the expenditure of this money;
the causes are all worthy, but extreme care must be taken to see that a situation

is not created in which the burden imposed upon the earner will be greater than

he is able to bear. I very much doubt whether in any community save the

Soviet States social legislation has been carried any further than in this Province.

It would be disastrous if we should be compelled to recede from the advanced
position that has been taken.

Considering the other matters submitted it is convenient to take them in

the order in which they were presented.

The Inclusion of All Employees

Under Section 84 of the Act the Board is authorized to exclude from the

operation of the Act industries in which not more than a stated number of

workmen are usually employed, and may afterwards add such industries to the

class insured either at the instance of the employer or at the instance of any
workman employed in the particular industry who desires the industry to be

brought under the Act.

Pursuant to this power two regulations were passed by the Board, namely:

Regulation 45, which excludes a number of industries where less than six work-

men are usually employed; and Regulation 46, which excludes certain other

industries where less than four workmen are usually employed. Among these

industries so excluded are industries in which accidents are said to be by no

means unknown, e.g., cutting and supplying fire wood, hewing, piling, hauling

of logs, wood or bark, logging, bark peeling, creameries and dairies, power

laundries, blacksmith shops, repair shops and butchering.

Under Section 83 of the Act the Board is given a wider power, namely,

power to exclude from the operation of the Act any particular class of industry.

Pursuant to this power by Regulation 43 many industries are entirely excluded

from the Act.

It is admitted that it is not practicable or desirable to attempt to bring

domestic and farm workers under the statute.

Cases which do not fall under the compensation scheme of the Statute

fall under Part II of the Act which greatly modifies the common law and imposes

a liability where a personal injury results from any defect in the condition or

arrangement of the ways, works, machinery, plant, buildings or premises used,

or by reason of the negligence of the employer, or of any person in the service

of the employer acting within the scope of his employment. This statute also

deprives the employer of certain common law defences, e.g., voluntary assumption

of risk and non-liability in the case of negligence of a fellow servant.

In most cases the employer who is excluded from the operation of the

compensation scheme prefers to remain liable on the basis of the statutory

provision of Part II, and is glad to be free from the obligation to pay the assc»-

ments under the compensation scheme. In the case of these small industries

falling under Part II, too often the liability of the employer results in no benefit

to the injured employee as the employer is not financially able to meet his

liability. The employees as a body seem to be indifferent a.-- they fail to under-

stand or appreciate the true situation. Where the employee is given a right of
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option under Section 84 it is very seldom exercised, partly because of this ignor-

ance or indifference, and partly because any action of the employee would be

resented by the employer.

The remedy for this situation is not easy to find. Any attempt to bring

all the excluded industries under the operation of the Act would impose a

tremendous burden upon the Board and would be impracticable. The expense

of administration would be disproportionate to any benefit that would result.

It is quite impossible to form any estimate as to the number of accidents occur-

ring in the excluded classes, and of the extent to which those injured fail to

obtain compensation under the existing law. However, few actions reach the

Courts to which Part II of the Act is applicable. Before the passing of the

Act there were innumerable cases which now fall within Part I.

No concrete suggestion as to how this situation should be met has been

placed before me, and I find myself unable to suggest any entirely satisfactory

solution. I am not sure that the matter falls within the scope of my Com-
mission. It appears to me that it is really one relating to "matters of adminis-

tration under the Act" and the situation does not call for any amendment to

the statute. If those interested in the workmen would, as an organized body,

apply to the Board to modify the regulations made under the Act so as to bring

further individual industries under the Act, I am sure the Board would grant a

sympathetic hearing.

I have received many communications drawing attention to the risk

of workmen engaged in lumbering operations and the production of firewood.

Upon the hearing special emphasis was laid upon the case of engineers employed
in heating plants, hotels and public buildings, chefs, cooks and waiters in the

catering industry and employees in cheese factories, dairies and garages. The
Board may well consider the necessity of amending the regulations in respect

of these.

Contract System in Lumbering Industries

In certain industries, particularly in lumbering operations and the-cutting

of firewood, it has been suggested that the Act fails to afford the workman
adequate protection because of the adoption of a contract system in the carrying

out of the operations. The men who actually work in the woods are employed
by others who are either contractors or subcontractors for the doing of the

work. The industry itself employs no one. The contractors or subcontractors

make no returns to the Board and pay no assessments. They cannot be ascer-

tained or, if ascertained, the number of men employed by the individual con-

tractor or subcontractor is so small that the case falls under Regulations 45

and 46. The liability under Part II, as already pointed out, affords no real

protection to the men employed. It has been suggested that this state of

affairs is brought about by the industry as a means of avoiding assessment

under the Act. I am inclined to think that this is not the case and that the

contract system is a mode of carrying on business adopted for entirely different

reasons. It is found that it produces better results. The vital interest of the

contractor or subcontractor is more effective than the languid interest of

inspectors and foremen.

No practical method of enabling these men to participate in the benefits of

the compensation has been suggested.
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Serious and Wilful Misconduct

Under Section 2 of the Statute the workman is deprived of the right to

compensation where the injury "is attributable solely to the serious and wilful

misconduct of the workman, unless the injury results in death or serious

disablement."

What is sought by the workmen is an amendment abolishing this pro-

vision and substituting for it a provision disentitling the workman only in cases

where it can be proved that the injury was wilful and intentional on the part

of the workman.

The statute intended to eliminate and does eliminate all questions of negli-

gence on the part of the workman, and where the injury results in "death or

serious disablement" compensation is given, no matter how great the miscon-

duct on the part of the workman. The question of serious and wilful mis-

conduct becomes important only in the case of injuries that do not result in

"death or serious disablement." What amounts to serious and wilful mis-

conduct cannot be defined. It is in each case a question of fact and of degree.

All that is plain is that it must be something beyond mere negligence or forget-

fulness. The statute does not make mere violation of a rule an answer to the

claim. If there has been violation of a rule the nature of the rule and the nature

of the violation of the rule must be considered before the Board can find serious

and wilful misconduct. There are many cases in which the violation of a rule

cannot be considered as serious and wilful misconduct.

Where serious and wilful misconduct is found and the result is neither

death nor serious disablement there should not, in my opinion, be compensa-
tion. The statute has gone a very long way in imposing a liability upon the

industry where the liability arises from serious and wilful misconduct on the

part of the workman in cases resulting in death or serious disablement. This

may be justified upon grounds of public policy, but I think it would be against

all public policy to impose a liability for a minor injury resulting solely from the

workman's serious and wilful misconduct.

The Waiting Period

Under Section 2 of the Statute, as it at present stands, no compensation
is payable with respect to an injury which does not disable the workman for the

period of at least seven days. This provision has been the subject of much
controversy and discussion in England and elsewhere. The Report of the

English Committee, 1922, thus deals with the matter:

"Under the provisions of the 1897 Act the workman was paid no
compensation in respect of any injur}' which incapacitated him for less

than two weeks, and was not paid from a date earlier than the beginning

of the third week after the accident. The Committee of 1903 reported

against the transfer to the employer of the burden of compensation for the

whole or any part of the first two weeks of incapacity. During the passage

of the Bill through Parliament, however, the somewhat complex plan of

the 1906 Act was adopted by way of compromise. By this arrangement:
(a) For incapacity lasting one week or less, no compensation is payable.

(b) For incapacity lasting more than one but less than two weeks, com-
pensation is payable, but only for the days after the first week, (c) For
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incapacity lasting two weeks or more, compensation is payable from the

commencement of incapacity.

"There was a strong body of opinion in evidence that by reason of

these provisions there is an inducement for a workman who has to he up

for a few days in consequence of an accident to extend his periodof incapacity

to 14 days so as to receive compensation for the full period."

After discussion before me it was agreed by those present that I should

recommend the same thing as that recommended in England, an amendment

to the statute, reducing the waiting period to three days with no dating back.

Compensation would thus become operative on the fourth day after the acci-

dent, and for minor injuries not disabling the workman for three days no com-

pensation will be payable. It was suggested that this should be three working

days, but this does not commend itself to me as the delay is to permit recovery

from minor injuries.

The Abolition of Schedule 2

Under the statute as it now stands all industries coming under the opera-

tion of the Act are placed in two schedules. In Schedule 1 are placed the great

bulk of the industries. These are divided into classes and each class is assessed

an appropriate premium and is made collectively responsible for all accidents

occurring in industries in that class. Industries falling under schedule 2 on

the other hand are made individually liable for the compensation to be paid

in respect of accidents occurring in that industry. The amount to be paid

by way of compensation is precisely the same as if the industry were in

Schedule 1. The industries placed in this schedule are large industries, each

of which is supposed to be strong enough to carry its own burden, and each of

which is vitally interested in accident prevention and in the care of the injured,

because of the certainty of many accidents occurring in every year. The indus-

tries included in Schedule 2 are railways, telephone and telegraph companies,

navigation companies, express companies, municipalities, public utilities com-

missions, etc. By far the largest of industries falling under this schedule are

The Canadian National Railway Company, The Canadian Pacific Railway

Company, and their ancillary express and telegraph companies, and The Bell

Telephone Company. In the operation of the Act each separate industry is

treated precisely as if it were a separate class under Schedule 1. On the hap-

pening of an accident present and future liability are ascertained as in ordinary

cases and the money is at once deposited with the Board by the industry. At

first sight the workman would not appear to be in any way concerned with the

question as to whether the industry falls under one schedule or the other so

long as the payment to him is adequately secured. It is admitted that there is

no complaint upon this score. <

The real complaint on the part of the workman is based upon a psycho-

logical phenomenon. Where many industries are grouped in one class under

Schedule 1, upon an accident happening, the master realizes that because he

is one in a thousand he will only have to pay a thousandth part of the com-

pensation. He is entirely sympathetic with the injured man. He realizes

that he has been assessed premiums, possibly for years, to take care of an acci-

dent if it should happen, and in the result his desire is that the injured workman

shall receive all that can possibly be given him. Everything he reports, says

and does is favourable to the workman, and the local doctor is also sympathetic.
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In the case of the railway or other large concern, while there is undoubtedly
sympathy for the injured man, there is a keen and close investigation into the

nature and extent of the injury received, and there is a desire to minimize the

incapacity of the workman and so to minimize the loss to the company. There
is no room for suggestion that the medical men employed by the company are

not admirably qualified and thoroughly honest, but everything is viewed from
the standpoint of the employer and there is not quite the same sympathetic
and generous attitude as in cases where the injured man alone is considered,

and the payment is made from an impersonal fund to which the employer con-

tributes an infinitesimal fraction. There is nothing before me to indicate that

in cases falling under Schedule 2 the injured man fails to receive all that he is

legally and justly entitled to have. I strongly suspect that in cases falling

under Schedule 1, the injured man receives more than that to which he is in

strictness entitled. This is inevitable, for where one is considering the claim
of an injured individual against an impersonal fund the individual is rightly

given the benefit of every possible doubt.

If there is anything in this situation calling for a change that which has
been suggested will not bring it about. If the two great railway systems on
being brought under Schedule 1 should fall into two individual classes, it being

regarded as inequitable that they should pool their losses, the situation will

in effect remain precisely as it is. If, on the other hand, they should be placed

together in one class there is not any ground for supposing that the present

efficient vigilance will not continue, and I do not believe that the slightest change
would take place.

I therefore recommend no change in this respect.

Deducting Compensation from Wages

Section 17 of the Statute provides that it shall not be lawful for an employer
in any way, directly or indirectly, to deduct from the wages of his workmen
any part or any sum which the employer is liable to pay to the workmen as

compensation. For violation of this section a penalty is provided. It is

alleged that there has been violation of this section. This is strongly denied.

The section as it stands is entirely adequate and the question whether it has in

any particular instance been violated is not one for me as Commissioner.

A Board of Review

According to the Edmonton Report, already referred to, 97 per cent, of

the cases coming before the Board are satisfactorily adjusted. About three

per cent, of the cases constitute "problem cases." It is said that two-thirds of

these are satisfactorily dealt with, leaving only one per cent, in which there

is dissatisfaction with the result attained. Underlying the whole scheme of

the statute is the idea of summary and arbitrary determination of the claim-
ant's right and the master's liability. It was sought to abolish the prolonged
and tedious proceedings in Courts in which trained lawyers were endeavouring
to adjust with absolute accuracy the rights of the respective parties. This
accurate adjustment was accomplished by a series of appeals. The finding of

the lower Court was subject to criticism in each higher Court. In the result,

in many cases it was impossible to say that the final decision was any nearer
abstract right or justice than the decision of the original tribunal. It is human
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to err and no matter how finality is arrived at, there will always be cases in

which justice is not done. Here the claimants suggest error only in an exceed-

ingly small number of cases dealt with. The employers are content to leave

matters as they are, although they intimate that they are by no means satis-

fied with all the decisions that have been given. They think that the prin-

ciple of giving to the injured man the benefit of all doubt has been carried

altogether too far.

There is almost unanimous agreement on the part of all concerned that the

introduction of any right of appeal would be disastrous. I am satisfied that

the workmen should be the last to complain of the existing condition.

While there is this substantial unanimity against the conferring of any

right of appeal, some bodies have suggested a limited right of appeal or review.

None of these suggestions appears to me to be either workable or desirable.

The Board in administering the Act, recognizing its own fallibility and the

possibility of error, reconsiders with the greatest care any case in which there

is dissatisfaction with the result, particularly when this is expressed by the

claimant. Upon reviewing complicated, difficult or important cases, outside

medical assistance and advice is freely sought, and the original award is if

necessary, modified in accordance with the result.

Very many letters have been received from individuals whose claims have

been disallowed and who are dissatisfied with the result. These claimants

demand the appointment of some appellate tribunal. I have refrained from

going into the merits of these individual cases as this is outside the scope of my

commission, but I have considered what is said by the claimants in each of

these cases, with the result that I am satisfied that in the great majority the

claimants' grievances arise from his failure to understand the principles of the

statute, or from the fact that the claimant is one of those unfortunate indi-

viduals with whom all those charged with the administration of justice in any

of its departments are too familiar, the man who is so convinced of the right

eousness of his own cause that he cannot understand how any honest man can

entertain an opinion different from his own. These unfortunate individuals

will never rest satisfied with any decision, original or appellate, adverse to them,

no matter how plainly they are in the wrong. Most of these dissatisfied claim-

ants are seeking compensation for disease or for the frailties incident to old age.

This will be discussed under another heading.

I do not recommend any change looking to either an appellate tribunal or

to any of the various schemes for Boards of Review.

Unemployment Subsequent to an Accident

Sections 38 and 39 deal with the cases of permanent total disability and

permanent partial disability. Where the disability is permanent and total, the

payment of the maximum compensation continues during the life of the workman.

Where the injury is permanent but partial, compensation based upon the differ-

ence between the actual earning ability in some suitable employment and the

amount payable for permanent total disability, is payable during the lifetime

of the workman.
Sections 40 and 41 deal with the cases of temporary total and temporary

partial disability. In these cases the compensation is similar but is payable only

so long as the disability lasts. On the part of the workmen amendments are

sought providing for the continuance of the payments in the case of partial

disability until the workman "is able to resume his former occupation or has
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been offered other suitable and equally remunerative employment," or, as put
in another proposed amendment, "until the injured workman has been offered

and is able to perform some suitable employment."
What is sought is to impose upon the industry the burden of unemployment

insurance. There is, in one aspect, some fairness in the case made for the injured

workman. It is difficult for him to obtain another position, but too frequently

this condition is produced or accentuated by general industrial conditions and
it seems inequitable to place any burden of unemployment insurance upon the

industries concerned under the guise of workmen's compensation. If there is

to be unemployment insurance it should be under the provisions of some general

scheme in which the burden would be otherwise cared for.

Repairs to Artificial Limbs, Etc.

Under Section 49 general provision is made for the supply of medical and
surgical aid and a further provision that the industry shall furnish such artificial

member or members and apparatus as may be necessary as a result of the injury

suffered "and have the same kept in repair for the period of one year." It is

sought to have this time limit eliminated. This would place a very indefinite,

long-continuing and uncertain liability upon the industry and I do not recom-
mend it.

Industrial Diseases

Industrial disease resulting from the nature of the employment of the

workman is recognized as a proper subject of compensation. The diseases which
have in the past been recognized as those for which compensation should be

made are found in Schedule 3 to the statute. By Section 113 (11) compensation
may be also made in respect of any other disease if it is the result of an injury

in respect to which the workman is entitled to compensation. Regulations have
been made from time to time adding to the schedule of diseases and in some
cases additions to the schedule have been made by Acts of the Legislature. The
inclusion of diseases in the schedule is in my opinion too important a matter
to be dealt with by mere regulation. It should be dealt with by legislation, and
I would recommend the amendment of Section 1 (h) in this respect. The Board
will no doubt from time to time recommend the enactment of legislation dealing

with any industrial diseases which in the opinion of the Board ought to be
included.

There was considerable discussion before me as to diseases which should
be added to this schedule. It is a matter of very great importance and I venture
to express the opinion that it is necessary that great care be taken to prevent
the inclusion of diseases which cannot properly be regarded as industrial diseases,

but which are mere misfortunes liable to overtake any individual, or which are

the result merely of advancing years. The Workmen's Compensation Act must
not be permitted to become health insurance, or a system of old age pensions.

Some would include rheumatism and arthritis and kindred maladies which are

the direct result of failing health and advancing years. Others seek to include

heart disease, particularly angina pectoris, although the diseased heart is in

most cases also the result of failing health and advancing years.

A very large number of the individual complaints as to the administration
ol the Act that have come to me have been based upon refusal of the Board to

regard rheumatic afflictions and heart disease as accidents or industrial diseases

resulting from the employment. Any general scheme of health insurance or
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old age pensions may well regard these afflictions as factors rendering the in-

dividual unable to maintain himself, but I am convinced that this burden should

not be cast upon industry, and that the care of these unfortunate men should

not be regarded as workmen's compensation.

A condition very similar arises in connection with hernia. A rupture may
well be and often is an accident for which compensation should be made under

the Act, but there are cases where the rupture is congenital in its origin and

cannot be regarded either as an accident or an industrial disease. The decision

in each case depends upon the result of careful medical examination. Each

must be dealt with individually and cannot be made the subject of general

regulation.

Attention has been particularly called to certain industrial diseases which

I recommend be added to Schedule 3:

1. Infected blisters.

2. Cancer arising from the manufacture of pitch and tar.

3. Dermatitis.

4. Bursitis.

Osteopaths and Drugless Healers

Representation has been made on behalf of osteopaths and drugless healers

that they should be regarded as medical practitioners within the Act. I am
informed by the Board that wherever osteopathy or any form of drugless healing

can, in the opinion of medical advisers of the Board, be used to advantage, the

Board does not hesitate to avail itself of the assistance of these practitioners,

and when so employed payment is made for the services rendered. I am prepared

to recommend no extension of the Act in this respect.

Christian Scientists

A similar application for recognition as medical practitioners was made
upon behalf of those authorized by the Church of Christ Scientist to act as

healers. I do not think it would be desirable or practicable to grant this request.

Dentists

Where the result of an accident necessitates dental treatment I think the

dentist should be regarded in precisely the same way as a medical practitioner.

The Act should be amended accordingly.

Medical Member of the Board

It is strongly urged by the medical profession that upon a vacancy occurring

in the Board a physician or surgeon should be appointed to fill the vacancy.

The statute at present leaves the appointment entirely to the Government of

the day. I think it would be exceedingly undesirable to in any way amend the

statute so as to hamper the action of the Government. Personally I am con-

vinced that the appointment of a medical man to the Board would be un-

desirable. The Board has in its service competent medical advisers upon whom
it can rely.
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Patient's Choice of Physician

It is suggested in some quarters that instead of the Board appointing its

own physician it should be bound to accept and act upon the report of the

physician of the patient's own choice. It is obvious that this would not be

practicable. It would introduce lack of uniformity. Each physician would be

inclined to be unduly sympathetic with his own patient. Where so much
depends upon the medical report the fund would not be adequately protected

if the Board were compelled to rely on medical men not of their own choosing.

Hospital Claims for Maintenance

Cases have arisen in which injured men have received hospital treatment,

and although they have been given compensation, they fail to pay the hospital

account. I would approve of legislation by which a hospital desiring to do so

might send in its claim to the Board, and the Board would then retain the

amount claimed out of the compensation payable to the patient until the account

was adjusted or the patient authorized payment direct to the hospital. I dis-

approve of the suggestion that the Board or the physician employed should be

made directly answerable to the hospital.

Merit Rating

Under Section 83 (4), the Board is given authority to increase the assess-

ment in any particular case where a greater number of accidents has happened

in the particular industry than would have happened if proper precautions had

been taken for prevention of accidents. It is suggested that a corresponding

power should be given to the Board authorizing a reduced assessment where it

is shown that any particular industry has a good record and, in the opinion of

the Board, this satisfactory record is the result of the taking of special pre-

cautions and care to prevent the happening of accidents. I think the Board

already possesses this power under Section 96 (3). To avoid doubt I would

recommend the addition of a subsection to Section 83 corresponding to Sub-

section 4, which deals with a demerit rating expressly authorizing the merit

rating in the class of cases that I have indicated. This would involve the

repeal of Section 96 (3).

Great care would have to be taken in the application of any such merit

system because the whole principle of collective liability is based upon the

doctrine of average. It is not enough that for a year, or even a short series of

years, a particular factory escapes having any serious accident. The whole

principle is that the fortunate must bear some portion of the burden of the

unfortunate. This is illustrated in fire insurance. The rate is fixed having

regard to experience, but no householder ever expects to receive fire insurance

at a reduced premium simply because he has carried insurance for so many > i

and never had a fire.

Protection Against Actions

Under Section 8 (5), the right of action in circumstances there referred to

is taken away in cases of employers in Schedule 1. Employers falling under
Schedule 2 ask to be placed in the same position. This section substitutes a

class liability for individual liability and. as under Schedule 2 the liability is

individual, the change cannot be made.
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Delay in Making Repairs

By Subsection 1
() an obligation is placed upon the employee to give notice

of his accident to the employer "as soon as practicable" after the happening of

the accident. It is suggested that this section be amended by substituting for

this expression the word "immediately." This suggestion does not commend

itself to me. In many instances, there would be no difference in the meaning

of the two expressions, but in other cases the workman might be prejudiced in

that the accident itself would prevent immediate action on his part.

Illegal Employment of Minors

Where the accident is a direct result of the illegal employment of a minor

I would recommend that the Board be authorized to collect the whole com-

pensation, or such part of the compensation as the Board may determine, from

the employer who has violated the law. This would not, of course, in any way

prejudice the right of the claimant.

The Operations of the Board

The Province and all those concerned with the operation of this Act are to

be congratulated on the efficiency of the Board as it has been from time to time

constituted. It is no small thing to have administered the affairs of a fund

such as this and adjusted the innumerable claims presented to the satisfaction

of substantially all parties concerned.

All of which is respectfully submitted.

W. E. MIDDLETON,
Commissioner.

February 11th, 1932.
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