















































Section 6(1) prohibits a Member from accepting a fee, gift or personal benefit that is connected
directly or indirectly with the performance of the Member’s duties of office. In this respect, a
Member is not entitled to use his or her position as a Member of the Assembly to generate legal
business for his or her benefit. The prov151on with respect to the Legal Aid Act, s.9(b), is a
specific exemption.

While the legal aid certificate is not a direct contract with the Government of Ontario, it permits a
lawyer to receive public money which flows from the Government of Ontario to the lawyer
through the Legal Aid Plan. The fact that a specific exemption is provided brings into operation the
legal maxim, “Inclusio unuis est exclusio alterius” . This doctrine decrees that where law expressly
describes a particular situation to which it shall apply, an irrefutable inference must be drawn that
what is omitted or excluded was intended to be omitted or excluded.

Most, if not all, of the money which supports the Community Care Access Centres comes from the
Province and payment of legal fees for services rendered to the Access Centres would be a “flow
through” of public money. In addition, the Member advised the “Ministry/government will provide
an incorporation kit to all centres, and pay for and assist with the incorporation.” Based on this
information, such service by the Member would not be permitted under the Act.

Apart from the question of fees, it would be inappropriate for a Member of the Assembly to act as
counsel in labour negotiations for either party when the Ministry of Health is so directly involved.
Elected Members have been entrusted by the electors with certain advantages which carry with
them certain responsibilities including the duty to act with that degree of impartiality that will
withstand the closest public scrutiny.

INQUIRY NO. 14

Issue: _

A Member was asked by the local riding association to present bursaries on behalf of the riding
association to high school graduates within the riding.

Opinion:
Representation of the local riding association in presenting bursaries to high school graduates is an
activity which falls under s.5 of the Acr and is not inappropriate.

INQUIRY NO. 15

Issue: ,

A Member/Minister has been asked to spearhead a capital fundraising campaign for a Children’s
Centre which has been advised that it will receive no funding from the provincial government or
the school board.

Opinion:

It is inappropriate for a member of the Executive Council to become involved in directing a
fundraising campaign as he could be placed in a conflict of interest situation. The Member could
endorse such a campaign as an interested M.P.P. only.

INQUIRY NO. 16
Issue:

Can aqumbcr/Mxmster accept Honourary Membership in a golf club located in the Member’s
riding?

Opinion:
Although the golf club in located within the Member’s riding, under s.6 of the Act, membership in
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such a Club is not considered a part of the responsibilities of the office as M.P.P. or
responsibilities as Minister and acceptance would, therefore, be inappropriate.

INQUIRY NO. 17

Issue:

A Member/Minister met with a constituent company that wanted to get in touch with a municipal
agency and a Minister regarding one of its products. Subsequent to the meeting, the constituency
office received a letter thanking the Member for the assistance and included a cheque for $100 for
the Member’s “re-election war chest”,

" Opinion:

The acceptance of the cheque does not fall within any of the exceptions set out in 5.6 of the
Members’ Integrity Act, 1994. Facilitating a meeting with government officials is considered an
activity in which the Member would normally engage on behalf of constituents and the Member is
paid by the Legislative Assembly to perform these duties. The cheque should be returned to the
company, as keeping the cheque would be a violation of 5.6 of the Act.

INQUIRY NO. 18

Issue:

A Member would like to write a letter to the Commissioner of the OPP encouraging him not to
strictly enforce a regulation to affix registration numbers to snowmobiles issued by MTO on the
basis that they “do not look as nice on the machines as the customized numbers.”

Opinion:
The proposed letter asking the Commissioner not to enforce the law is inappropriate. This is a
policy question, and would be more appropriately directed to the Solicitor General.

INQUIRY NO. 19
Issue:
May a Member recommend a lawyer to a constituent?

Opinion: .
It would be inappropriate for a Member to make such a recommendation. The Lawyer Referral
Service of the L.aw Society of Upper Canada is available for such a recommendation. '

INQUIRY NO. 20

Issue:

A marketing company requested a Member/Minister’s recommendation of a mutual fund company
to sponsor the Ontario Open Golf Championship and requested permission to use the Member’s
name in a letter to the recommended company.

Opinion:

By recommending a specific company, the Member/Minister is giving an unfair advantage to that
company over other individuals or corporations that may be interested in the sponsorship. The
marketing company should be able to approach potential sponsors in the community without
assistance from the Minister. The use of the Member’s name is an inappropriate use of the office as
M.P.P. and as a Minister, and the Member may be seen as improperly trying to influence the
prospective company.
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INQUIRY NO._ 21

Issue: ‘ :

Can a Member/Minister accept an appointment as Honourary Chairperson of a local association
campaign to raise funds, and can correspondence relating to that campaign be sent out under the
Member’s name?

Opinion:

The use of the Member’s ministerial status in the fundraising campaign is inappropriate, however,
the Commissioner advised it would be appropriate that the Member’s name be mentioned in an
appeal letter commenting on the Member’s endorsement of the association’s work and fundraising
efforts. This is not spearheading or directing the fundraising campaign.

I IRY NO. 22

Issue:

A Member’s constituency office was offered, free of charge, an Internet hook-up which would
provide E-mail and a Web page on the Internet.

Opinion:

Although the hook-up would provide greater accessibility to the constituency office by residents of
the constituency, accepting such an offer would give an unfair advantage to this particular company
over other competitors in the area, and would, therefore, be an inappropriate use of the office.

INQUIRY NO. 23

Issue: ‘

Unknown to a Member, a staff member had solicited a business in the constituency for a
contribution to the Press Auction which was to be held at Queen’s Park, the proceeds of which
would go to charity. '

Opinion:
The solicitation of a donation (a gift basket) is inappropriate and the Member was referred to
Inquiry No. 28, in the 1995/96 Annual Report which states:

“Assorted food products or non alcohol beverages donated on a voluntary basis
from local businesses for a communiry event such as the opening of the
constituency office, are considered gifts or benefits received as an incident of social
obligation, and are acceptable under 5.6(2) of the Act, however, the solicitation of
gonazed goods is improper as the member is exercising influence upon the proposed
onor.”

As the gift basket had not been received as yet, a letter should be sent to the business advising the
solicitation was made in error.

INOUIRY NO. 24
Issue:

-Can a Member mail government information or other constituency-related material to people living
in Ontario, but outside the Member’s riding boundaries?

Opinion:

The Member wished to distribute constituency newsletters and calendars. The proposed
distribution is outside the present constituency boundaries, but within the boundaries of the new
constituency which will not be in effect until after the next provincial election.
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Part V, Section 1b.(v) of the Guide to Members’ Allowances and Services and Members’ Support
and Caucus Staff states:
“ constituency newsletters [householders]

Newsletters sent to private households are a forum for the Member to inform
constituents of the workings of the Legislative Assembly. It is implicit that the
content of these newsletters be non-partisan and restricted to outlining legislative
developments in the House and in committees and the role played by the Member in
this legislative process.

Members may not print or mail, at the expense of the Leglslatlve
Assembly, any material of a partisan, political nature

The above section refers to the constituency boundaries now in effect and it would be inappropriate
to distribute material, at the expense of the Legislative Assembly, to an area which is not
considered the Member’s constituency.

The Member was referred to the Finance Branch of the Legislative Assembly for further
clarification.

INQUIRY NOQ. 25

Issue:
Can the spouse of a government backbencher accept a temporary assignment from a Ministry?

Opinion:

As the Member does not hold a position with the Ministry involved, acceptance of the temporary
assignment by the spouse does not place the Member in violation of the Act, however, it was
recommended that the Minister be made aware of the secondment and that he approve of same.

INQUIRY NO. 26

Issue:
A Member received a call from a Ministry regional office expressing concern with respect to the
appropriateness of a request made by another M.P.P.

Opinion:

The employee should be advised to consult with his/her superiors as to the appropriateness of the.
request and the Member may wish to suggest that the employee advise the M.P.P. to contact the
Office of the Integrity Commissioner for further advice.

INQUIRY NO. 27

Issue: _

A Member was asked to write a letter of recommendation for a musical group in support of their
fundraising efforts and in return the Member was presented with two tickets to a concert.

Opinion:

The letter of recommendation is considered an activity under s.5 of the Act, an activity in which
Members normally engage on behalf of constituents, as long as the Member is sufficiently familiar
with the individual or group. However, it would be inappropriate to accept two tickets to the
concert in return for writing such letter, as the letter is considered part of the Member’s
responsibilities.
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INQUIRY 28

Issue:

May a backbencher act as a lawyer advising a developer with respect to dealings with the Ministry
of Municipal Affairs and Housing and the Ministry of Natural Resources and meet with ministry
officials to discuss the developer’s interests?

Opinion:
The backbencher may act as the developer’s lawyer, however, he must ensure that his activities as
a lawyer are kept separate and apart from his duties as M.P.P.

INQUIRY NO. 29

Issue:

Is a Member prohibited from using the constituency office as a voting location for the Megacity
issue if the Member encourages constituents, via mail or other forms of communication, to vote
(13 >3

No”?

Opinion: _

The constituency office would be used as a phone bank centre for the purpose of voting “No” to
the Megacity issue during business hours for five or six days. A constituency office, paid for by
the taxpayers through the Legislative Assembly, is for the purpose of all constituents in the
Member’s riding. It would be discriminatory and inappropriate to allow the constituency office to
be used for the purpose of voting “no” only.

As part of an M.P.P.’s duties, a Member is entitled to verbally communicate a position with
respect to issues in his riding or the Province, however, it would be inappropriate to print or mail
any material paid for by the Legislative Assembly encouraging a “No” vote, as there are
undoubtedly members of the constituency who would vote “Yes”. Reference was made to the

Guide to Members’ Allowances and Services and Members’ Support and Caucus Staff, Part V,
Members’ Services, s.1 in which it states numerous times:

“Members may not print or mail, at the expense of the Legislative Assembly, any
material of a partisan, political nature.”

INQUIRY NO. 30
Issue:

The Chair of a Legislative Committee inquired as to what statements and interventions can be made
outside of the committee about matters currently discussed in committee.

Opinion:

As Chair of the Committee, the Member must be impartial when presiding over the committee
hearings. However, when in the Legislature or at public meetings, and when acting as an M.P.P.,
the Member is free to express opinions as to the merits of proposed legislation.

‘When the committee report is being discussed in committee, the Member is entitled to participate in

the discussion and to either agree or dissent when the Report is submitted to the Legislative
Assembly.

I o PN N P
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IRIBIEBIRIBIBEID QUBESTIONS

In the 1995-96 Annual Report, the Commissioner referred to the ever-increasing problem with the
manner in which requests for an opinion are made by Members regarding possible violations of the
Act by other Members. He stated:

“Section 30 requires thar the member requesting the opinion have “reasonable and

probable grounds” to believe that a violation has occurred. This presupposes that
the member making the allegation has made sufficient inquiries and investigation to
satisfy himselflherself that there is credible evidence to support the “reasonable and
probably grounds to believe”. Because of the publicity which a complaint
generates, it should not be frivolous, vexatious or not made in good faith. A
complaint is a serious matter, and should not be unsubstantiated rumour intended
solely to embarrass another member.”

During the 1996-97 fiscal year, the requests under s.30 continued to generate considerable
misunderstanding with some Members. The requests (complaints) received in this office normally
state that the Member “has reasonable and probable grounds to believe that Member ‘A’ has
contravened the Act” without setting out the grounds for such belief or the particular section alleged
to have been contravened. Section 30(2) requires that the request be in writing and set out the
grounds for the belief and the contravention alleged.

Under 5.30, there is also a provision for requests that may be made by resolution of the Assembly
and by the Executive Council. To date, there have been no inquiries received under this section.

Since the onus of proof of the alleged violation rests upon the Member filing the complaint, it
follows that the evidence in support must be relevant, legally admissible and verified by oath or
affirmation. The last requirement protects the Member when advancing complaints which later
prove to be unsupported by credible evidence.

As all Members, by virtue of their office, are Commissioners for the taking of affidavits in Ontario
~as are many legislative staff members, the Commissioner directed Members that a!l future
mplaint{s under 1D m ried n_affidavit.

Upon receipt of the complaint and the supporting evidence, verified by affidavit, with evidence of
service upon the Speaker, the Commissioner will proceed as follows:

(1) Serve the complaint and supporting material upon the Member whose
conduct is in question with a request that a written reply to the allegation be filed
within ten days.

(2) Serve a copy of the reply provided upon the complainant with a request for a
written response within ten days.

3) Upon receipt of the response and based on the material provided, the
Commissioner will determine either,

(a) that the complaint can be resolved without oral evidence and makes a
report; or

(b) that a hearing is required in which case he notifies the parties of the
17



hearing date with a request that any additional material be filed five (5) days
prior to the hearing.

4) At the hearing, all witnesses shall give evidence on oath or affirmation.

(5) The parties are entitled to examine and cross-examine any witness, either
personally, or by an agent or counsel.

(6) If the circumstances warrant, the Commissioner may direct that the evidence
be recorded.

@) The Commissioner may retain counsel to assist in the presentation of
evidence and argument.

With rcspéct to further processes, it should be noted s.31(2)(a) provides that:

“the Commissioner may elect to exercise the powers of a commission under Parts I
and Il of the Public Inquiries Act, in which case those Parts apply to the inquiry as
if it were an inquiry under that Act,”

In addition, s.31(5) states:

“If the Commissioner is of the opinion that the referral of a matter to him or her is
frivolous, vexatious or not made in good faith, or that there are no grounds or
insufficient grounds for an inquiry, the Commissioner shall not conduct an inquiry
and shall state the reasons for not doing so in the report.” (emphasis added)

It is not intended that the process lack flexibility, however, some complaints may be of such
gravity that they affect the political future of a Member and therefore, demand a strict compliance
with procedural safeguards.

It is expected that compliance with these provisions would facilitate a timely resolution of
Members’ complaints against other Members.

Although four Referred Questions under s.30 were received by this office during the past fiscal
year, three were received prior to the release of this Directive. Two of the Questions did not
comply with the Act and the Commissioner did not proceed. However, it was felt that an
anonymized summary of the two Questions may assist Members in understanding what is required
in order to comply with the Act.

1. Referred Question No. 1

The Commissioner was asked to investigate the conduct and comments of a Minister. In support of
the request, the Member included a transcript of excerpts of comments made by the Minister in the
Legislative Assembly and in public.

The Member filing the inquiry was advised that the process for filing such complaints was being
reviewed and in the interim, the Commissioner requested that material in support of the complaint
be in affidavit form signed by someone who has knowledge of the facts stated in the affidavit. In
addition, the Member was advised there was no evidence that the inquiry had been filed with the
Speaker in accordance with 5.30(3) of the Act.

Based on the above reasons, the Commissioner found the Member had not complied with the Act
and until such time, he would be unable to proceed.
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A government agency which reported to the same Minister was also investigating the matter, and
as a result, an allegation of a perceived conflict of interest was included in the Referred Question, .

In his response to the Member, the Commissioner stated:

“Our legislation is concerned with an actual finding which brings into play the
recommendation as to possible penalties. The legislation in some other jurisdictions
(e.g. British Columbia) includes “perceived conflict of interest” but it is not part of
the present or prior Ontario legislation. Presumably Ontario legislators were of the

view that “perception” had a political value with a short term life span. “Perception”

is a subjective matter, and as I wrote in the 1990-91 Annual Report:

‘The frequently suggested standard is that a legislator should not engage in
conduct which would appear to be improper to a reasonable, non-partisan,
fully informed person. The problem with such an ‘appearance standard’ is
that there are few, if any, “reasonable, non-partisan, fully informed
persons” . ‘Perception of impropriety’ is an individual subjective viewpoint
which I doubt many would accept as a proper criteria for measuring the
behaviour of legislators.’

Whether the alleged conduct of the (minister) was inappropriate or not can be
determined only after all the relevant evidence has been presented at an inquiry. .1
do not consider it appropriate for me 10 embark upon a parallel inquiry until such
time as the (agency) has filed its report ...”

If the issue raised by the Member was not dealt with by the above government agency inquiry, the
Member was invited to refile the complaint in the proper form once the other inquiry had been
completed. '

2. Referred Question No. 2

A Minister received a complaint from a Member of the public with respect to a Member’s actions,

and asked that the complaint be forwarded to the appropriate office. The Minister forwarded the
complaint to this office.

The Minister was advised that the Commissioner does not have jurisdiction to accept an inquiry
from a member of the public. However, if the Minister wished to pursue the matter further, it
would be necessary to comply with s5.30(2) by supplying information as to the reasonable and
probable grounds for the belief that the Member had contravened the Act and the section of the Act
that is alleged to have been contravened. '

3. Re: Mr. Mike Harris, M.P.P., Nipissing, Premier of Ontario

In April, 1996, Ms. Lyn McLeod, M.P.P., Leader of the Official Opposition, and Mr. Dave
Cooke, M.P.P., New Democratic Party House Leader, requested an opinion as to whether Mr.
Michael Harris, M.P.P., contravened certain provisions of the Members’ Integrity Act, 1994 or
Ontario parliamentary convention.

Mr. Cooke alleged violation of 5.2, 4 and 6 in the light of principles 3 and 4 of the Preamble to the
Act, however, no particulars were provided:
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“The member for Nipissing has acknowledged thar tax-subsidized political
contributions have been used to pay for his club memberships, improvements to his
Toronto home and other personal expenses that furthered his private interest. These
payments were made in 1992, 1993, and 1994, and similar payments may have
been made in other years.

These personal benefits were not included in the member’s Public Disclosure
Statement. Whether Mr. Harris declared these payments as taxable income remains
unclear.”

Ms. McLeod alleged violations of s.6(1), 6(3), and 20(2) of the Act:

“Did Mike Harris contravene Section (1) of the Act by accepting gifts and personal
benefits in the form of a $1,047 Golf and Country Club Membership which was
paid for by donors to the Nipissing Progressive Conservative Riding Association;

Did Mike Harris contravene Section 6(3) of the Act by failing to disclose to the
Commissioner gifts and personal benefits over $200 after he accepted a $1,047 Golf
and Country Club Membership which was paid for by donors to the Progressive
Conservative Nipissing Riding Association;

‘Did Mike Harris contravene Section 6(1) of the Act by accepting gifts and personal
benefits in the form of a $7,260 housing upgrade which was paid for by donors to
the Nipissing Progressive Conservative Riding Association;

Did Mike Harris contravene Section 6(3) of the Act by failing to disclose gifts to the
Commissioner and personal benefits over $200 after he accepted a $7,260 housing
upgrade which was paid for by donors to the Progressive Conservative Nipissing
Riding Association;

Did Mike Harris contravene Section 20(2 }(b) of the Act by failing to disclose to the
Integrity Commissioner that he accepted a $7,260 housing upgrade which was paid
Jor by donors to the Progressive Conservative Nipissing Riding Association;

Did Mike Harris contravene Section 6(1) of the Act by accepting gifts and personal
benefits when he allowed a significant portion his current housing costs to be paid
for by donors to the Ontario Progressive Conservative Party;

Did Mike Harris contravene Section 6(3) of the Act by failing to disclose to the
Commissioner gifts and personal benefits over 3200 after he allowed a significant
portion his current housing costs to be paid for by donors to the Ontario Progressive
Conservative Party;

Did Mike Harris contravene Section 20(2)(b) of the Act by failing to disclose to the
Integrity Commissioner that a significant portion of his current housing costs were
being paid for by donors to the Ontario Progressive Conservative Party.”

The Preamble to the Members’' Integrity Act, 1994, similar to others frequently found at the
beginning of statutes of this nature, explanatory of the reasons for its enactment and the objects
sought to be accomplished, is not an-essential part of the Act, and neither enlarges nor conveys
powers. They are words of hope and anticipation as distinguished from positive commands or
directions and may be helpful in the interpretation of ambiguities in the statute.

Secti:cn_l_Z of the Act is the conflict of interest prohibition, while s.4 is the undue influence
prohibition. The first involves a “decision in the execution of his... office” which furthered his
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own private interest or improperly furthered another’s private interest. The latter is the “use of
his... office to seek to influence the decision of another” in order to achieve the same results. In the
absence of a specific allegation, it was the Commissioner’s opinion that these sections were not
applicable except insofar as they may be included in s.6.

The Elections Finances Act places a limit on contributions to political parties and constituency
associations, and recognizes the right of citizens to support political parties. While it monitors
campaign expenses of parties and registered candidates, it does not regulate the disbursement of
funds received by riding associations and political parties except during elections. It also
supervises the reimbursement from public funds of certain election expenses of candidates who
receive at least 15% of the popular vote in their electoral district. Any surplus is paid to the
constituency association. A somewhat similar provision applies to each registered political party.
The Commission on Election Finances requires the riding associations and the provincial
associations to file complete statements of revenue and disbursements.

In addition, the Income Tax Act grants a rather generous tax credit to all taxpayers who contribute
to registered candidates, constituency associations and parties, encouraging the taxpayer to become
involved in political parties and political campaigns, sometimes referred to as an example of
“participatory democracy”, but irrespective of what it is called, it is a benefit to politicians from the
public purse. ‘

The Members’ Integrity Act is concerned mainly with the manner in which Members perform their
duties which flow from their offices and the integrity and impartiality which they demonstrate in
their decisions, particularly in those situations in which personal interests and public interests are
involved. In theory, once a member is elected a member of the Legislative Assembly of Ontario,
the member puts aside his/her duties to the party and becomes the servant of the public, acting in
the best interests of the public, while still retaining his or her partisan political identity.

A member, in his or her role as a partisan political activist, is concerned with the interests and

advancement of the party and his or her personal success. A strong and active party affiliation is

part of our democratic form of government which envisages more than one political party and
thereby provides the electorate with a choice at the polling booth.

The roles are separate and distinct.

When interpreting s.6 of the Act, the Commissioner took into consideration the member’s conduct
and whether it was “connected directly or indirectly with the performance of his or her duties of
office”, i.e. the member’s duties as a legislator and not as a partisan political activist. Mr. Harris
advised the Commissioner that the contributions made by the Riding Association and the Fund
were voluntary either as reimbursements for legitimate expenses incurred by him on behalf of the
Riding Association or in the case of the housing lease, a shared accommodation with the Fund for
their mutual advantage.

The benefit of the Golf Club Membership, paid for by the Riding Association, was received in his
capacity as a party worker who through his election as a member and/or member of the Executive
Council has brought honour and recognition to his Riding Association and the Executive Board
showed its appreciation. Party funds were spent and recorded with the Commission on Election
Finances. It was not received in respect of his duties as a legislator.

The Commissioner similarly found the housing up-grade of $7,260 provided by the Riding
Association in recognition of Mr. Harris’ political success and was unrelated directly or indirectly
to the performance of Mr. Harris’ legislative duties.

Mr. Harris’ principal residence is in North Bay and Mr. Harris applied his accommodation
subsidy, an entitlement by all out of Toronto area members, to his share of rent in Toronto. The
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Progressive Conservative Party Fund contributed to the rent and retains the right to use the
premises for receptions and meetings to advance the political interests of the Provincial
Association. Although considered a favourable arrangement for Mr. Harris, it is not connected
with the performance of his legislative duties and is not considered ‘income’.

In view of the above opinion, the Commissioner found there is no legal requirement under s.6 of
the Members’ Integrity Act to disclose contributions from the Riding and Provincial Associations
to the Integrity Commissioner.

Rulings by the Integrity Commissioner have been made on an “ad hoc” basis endeavouring to
formulate a consistent body of rulings. In general, complimentary memberships in golf clubs,
curling clubs, etc. provided by private donors are not permitted. Tickets and passes to sporting
events, theaters, etc. are in the same category unless there is a pre-existing relationship with the
donor, or they fall within the Minister’s jurisdiction. When received from non-government
agencies, they are approved for acceptance 1f related to the recipient’s duties of office. When the
apparent purpose is to ‘use’ the office of the member as lobbying for the benefit of the donor, they
are not approved. When the invitation is extended by an agency in which the government has an
interest, it is generally approved on the basis that it is a “marketing tool” and beneficial indirectly to
F$he government. A gift form is required to be filed with the Commissioner if the value exceeds
200.

The Commissioner found there were no grounds to hold an inquiry on the matters referred by Ms.
McLeod and Mr. Cooke with respect to contributions received by Mr. Harris from his Riding
Association and the Fund.

The following Referred Question was the first received under the new Directive, and all evidence
was received by way of Affidavits.

4. Re: The Honourable Allan Léach, Minister of Municipal Affairs and Housing

In November, 1996, Marilyn Churley, M.P.P. for Riverdale, requested an opinion as to whether
The Honourable Allan Leach, Minister of Municipal Affairs and Housing, had violated the Act as
the result of certain actions taken by his Executive Assistant, John Matheson.

Mr. Matheson was one of a number of senior officials within the Ministry of Municipal Affairs and
Housing who received from Mr. Spring, counsel with the Ministry, a copy of a letter from Mr.
Donovan of the Cassels Brock & Blackwell law firm addressed to the Chair of the sub-panel on
Education Finance of the “Who Does What Commiittee™. Mr. Donovan was acting on behalf of the
Parent/Staff Association of Franklin Community School, an organization which had requested
information with respect to the appointment and activities of the sub-panel but had not received a
response. The sub-panel’s report was due shortly and Mr. Donovan stated he would seek
instructions to immediately commence judicial proceedings by way of injunction, certiorari and
prohibition, and requested that the sub-panel cease its deliberations pending the resolution of the
matter.

Prior to Mr. Spring releasing his reply to Mr. Donovan, he received a copy of Mr. Donovan’s
letter of withdrawal from the case. .

As Executive Assistant, Mr. Matheson regarded the threatened injunction as a potential
communications and operational challenge and decided to confirm the identity of Mr. Donovan and
attempt to evaluate the potential risk of a court action proceeding. In this respect, Mr. Matheson
contacted Mr. Guthnc an acquaintance and a partner at Cassels Brock & Blackwell and advised
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him of the letter. The partner, Chairman of the firm’s Ethics and Professional Standards
Committee, was unaware of the situation and subsequently reported the matter to other senior
members of the firm, none of whom were aware of the matter. The next day, Mr. Donovan was
interviewed by two senior members of the firm who advised him he had failed to properly
complete a “conflict search” which would have disclosed that the firm had a conflict. Hence, Mr.
Donovan’s letter of withdrawal. :

Mr. Leach, Jthe Minister, stated he had no contact with Cassels Brock & Blackwell and did not
authorize Mr. Matheson or any member of his staff to contact the law firm.

The Guthrie and Donovan affidavits purported to reflect what transpired when Mr. Donovan met
with the two senior partners, however, Mr. Guthrie was not present at the meeting, and the
Commissioner found that a considerable portion of the evidence was hearsay and, therefore, not
admissible. In addition, Mr. Donovan’s affidavit suffered from the same prohibition and many
statements were not relevant to the issue.

The sub-panel reported on schedule, thereby foreclosing the efforts of the Parent/Staff
Association, and Mr. Donovan subsequently resigned from the law firm. In addition, a complaint
against the law firm was filed with the Law Society of Upper Canada. The Commissioner
concluded it was neither necessary nor proper to comment further on a matter which had been
referred to the Law Society of Upper Canada for investigation.

In response to a question by the Leader of the Official Opposition during Question Period, the
Minister stated: ' '

“The application seemed so frivolous that my executive assistant called Cassels .
Brock and said, “Are you serious?” They said: “We're not aware of this at all.
We'll get back to you.” We never heard any more about it until such time as we got
a letter from the lawyer in question withdrawing the application. That's all we
know.

By the way, so everybody's aware, this is the law firm of the former leader of the
Liberal Party, David Peterson. If anybody thinks we’'re going to call and try to
intimidate a law firm like that, it is rather silly. There was absolutely no attempt to
intimidate anybody. We made an inquiry whether this was serious. We didn’t hear
any more after that. What the law firm does is their business. If they’ re that easily
intimidated, they’re not very good lawyers.”

In response to another question raised by Ms. Churley, M.P.P., the Minister responded as
follows: '

“..[I also think it's very appropriate that when you get a letter from a law firm that’s
threatening to take legal action on a process that's under way, it’s an appropriate
thing to do to call that law firm and inquire what this is all about. And that's what I
said before. We called the law firm and said, “Are you serious?” The law firm --
The principals of the law firm said they didn’t know anything about the matter and
that's the last we heard of it.”

The Commissioner considered the 4th principle in the Preamble to the Act , “Members are expected
to act with integrity and impartiality that will bear the closest public scrutiny” and stated in his
Teport:

“The reasonable inference to be drawn from the above comments is that is not
inappropriate for a Minister of the Crown, or his political staff, to communicate
with the law firm which is in the process of litigating with his Ministry, to ascertain
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whether that law firm is “serious” about proceeding with the litigation. Any such
communication, while it may seem innocuous to the Minister, may be viewed
otherwise by the recipient of the inquiry.

In my opinion, such comments were inappropriate, and do not reflect a proper
appreciation of the Preamble.”

The Commissioner found there was a reasonable inference that the inquiry by Mr. Matheson
created a situation without which the result in issue, i.e. the withdrawal of Mr. Donovan’s

representation of the Parent/Staff Association, would probably not have occurred. He went on to
state: '

“It was a causa sine qua non. The immediate and direct cause (the causa causans)
for the change of decision resulted from the meeting between Donovan and the two
anonymous senior partners at which the issue of non-compliance with the firm’s
conflict procedure was discussed. That confrontation resulted in the letter of
withdrawal which Donovan sent to his client.* Whether the decision to withdraw

was consensual or otherwise, it cannot be attributed to Matheson nor a fortiori to
Leach.”

* The above quote should have read “That confrontation resulted in the letter of

withdrawal which Donovan sent on behalf of his client to the sub-panel Chair of the
‘Who Does What Commirtee’.”

The Commissioner found that the Minister did not violate the Act, either personally or as a result of

his Executive Assistant’s activities for which he accepted responsibility.

Complete texts of Referred Question Nos. 3 and 4 are available from the Office of the Integrity
Commissioner upon request.

o P P P
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EUNANCIAL INEFORMUALTION

A 1996/97 Statement of Expenditures

Salaries, Wages and Benefits : $ 92,283.08
Transportation and Communication 2,648.59
Services 177,669.60
Supplies and Equipment 8,992.58

$281,593.85

B.  Public Sector Salary Disclosure Act, 1996

- This statement is provided under the Public Sector Salary Disclosure Act. The only employee

receiving wages in excess of $100,000 during the period, January 1, 1996 to December 31, 1996,
was the Commissioner who is paid on an hourly basis.

Emplovee Payment Taxable Benefits

Gregory T. Evans _
Integrity Commissioner $154,752.00 None

The average annual income for the past eight years was $118,764.00 including benefits.

NS NS D D P
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