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INTRODUCTION

On January 2, 1979, my appointment as Ombudsman took
effect. Having now had more than three years of experi-
ence as Ombudsman, I feel able to make some general
observations.

Although a single statute - the Ombudsman Act -

governs all our work, in reality the Ombudsman in Ontario
operates in many different spheres involving several
different functions. Our mandate extends from complaints
against simple instances of administrative inefficiency,
to complaints against quasi- judicial decisions of the
myriad of provincial administrative tribunals (themselves
ranging in kind from the Ontario Municipal Board to the
Health Disciplines Board), to allegations of unjust
deprivation of privileges or loss of remission in the
correctional system.

When we respond to a citizen's complaint that his
Workmen's Compensation cheque has been delayed, and make a
telephone call to a Workmen's Compensation Board official,
we are performing quite a different function from when we
pore over the evidence submitted in support of a licensing
application before the Ontario Highway Transport Board,
because the unsuccessful applicant has complained that the
Board unreasonably turned it down. We perform yet another
function when we visit a patient in a psychiatric hospital
and explain to him his rights under the Mental Health Act
if he wishes to refuse treatment.

The Ombudsman's statutory function is clear: to
investigate and report. In practice, the people of
Ontario call on my Office to do more than that: they call
on us to help them speed up bureaucratic action, to help
them find their way through the seemingly endless maze of
government offices, to translate legislation directly
affecting them into language they can understand.

A few years ago this Office was criticized for
devoting so many of its resources to handling non-
jurisdictional enquiries and complaints. I am proud of
the fact that we have increased our efficiency so that we
can place appropriate emphasis on our primary function of
investigating complaints within our jurisdiction while
still being able to respond to the large number of non-
juri sdict ional complaints the Office receives each year.

(Our task might be easier if government offices at all
levels communicated better with the public. The volume of

enquiries we receive makes it clear that the public has a
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very imperfect understanding of government programs and
institutions, and the laws that commonly affect them.)

The challenge my Office has faced over the past years
has been to respond to a large volume of jurisdictional
complaints without expanding our staff to an unmanageable
and unaffordable size.

Since my appointment, cost-of-living increases to
employees and other standard increases in the cost of
services and supplies have affected our yearly budgets.

However, when these increases are
pleased to state our expenditures over
period are approximately $250,000 less
mentioned increases. In times of fiscal
naturally proud of this accomplishment,
savings, we have also substantially increased
of employees conducting invest igatons

computed, I am
this three-year
than the above-
restraint

Along
I am

with these
the number

During the period covered by this Ninth Report,
April 1, 1981 to March 31, 1982, my Office received 9,567
complaints and information requests. This figure is
approximately 10% higher than the previous year.

Again this year, I am pleased to report that the
number of in-progress investigations carried over at year
end has been further reduced to 1,457. This is the lowest
carry-over of in-progress cases in the previous four years.

These figures on in-progress cases are critical
because our efforts to maintain the caseload at manageable
levels will allow our Office to continue to meet the goal
of providing prompt, courteous and effective service to
the citizens of Ontario.

During this reporting period the Office closed a total
of 10,175 complaints and information requests.

The majority of these were closed within several
months of their receipt by my Office. In fact, 7,164 ^or

70% were handled within one month. 88% or 8,947 were
closed within six months and only 7% or 691 took longer
than one year to close.

Since my Office is continually reviewing its proce-
dures, seeking new methods to deal with complaints more
expeditiously, consideration is being given to changing
the manner in which statistical information is presented
in future annual reports. It is my intention to report
statistical information in a simpler fashion, based on the
number of complaints dealt with by my Office. Little
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reference will be made to the term "files", as this term
has been the source of some confusion for our readers in
the past.

The chart found on page 13 shows duration-to-closing
information for the fiscal year 1981-1982 along with other
statistical highlights contained in this report.

During the year we took steps to increase our ability
to investigate complaints against the Workmen's Compensa-
tion Board more promptly. We recognized the need to
reduce the number of files in progress in that area. At
the same time, we faced a large number of previously
closed complaints which required fresh investigation as a
result of the Legislative Assembly's response to a recom-
mendation denied by the Workmen's Compensation Board.
This group of cases is discussed in more detail below.

To increase our staff resources until the number of
in-progress complaints stabilized and then reduced, three
investigators were hired on short-term contracts. As
well, four new investigators have been appointed to the
permanent staff. (Two of these replaced investigators who
had resigned.)

We also reviewed our procedures in handling and inves-
tigating Workmen's Compensation complaint files. Changes
were made to ensure more regular contact with complain-
ants. We have also added procedures to enable us to focus
more precisely at the earliest stage of the investigation
on the issues in dispute between the complainant and the
Workmen's Compensation Board.

Finally, meetings have been held between members of
our staff and officials of the Workmen's Compensation
Board to discuss ways our respective offices might
co-operate to facilitate our investigation of complaints.

In my Sixth Report to the Legislature, I reported on a

case which related to how the Workmen's Compensation Board
assesses workers for permanent disability awards under
section 42(1) [now section 43(1)] of the Workmen's Compen -

sation Act . This section states in part:

Where permanent disability results from
the injury, the impairment of earning
capacity of the employee shall be esti-
mated from the nature and degree of the
injury. .

I came to the conclusion that the Board was unreasonable,
in assessing this particular worker, in limiting its
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consideration to medical findings. I felt that in accor-
dance with section 42(1), the Board should have considered
all relevant factors, such as the worker's age and skills,
in assessing the degree of his impairment of earning
capacity. I recommended that the complainant's permanent
disabilty award be increased. The Board disagreed with my
interpretation of section 42(1) and refused to implement
my recommendation.

While considering my Sixth Report, the Select Commit-
tee on the Ombudsman agreed with my interpretation of
section 42(1) and recommended in its Eighth Report that
the complainant's permanent disability award be increased.

When I learned that the Select Committee supported my
interpretation of section 42(1), I conducted a review of
Workmen's Compensation Board cases then under investiga-
tion in my Office, and determined that 135 complaints
concerned the level of permanent disability award. In none
of these cases had the Board considered relevant factors
other than the medical findings. I concluded that the
Board's decisions were therefore unreasonable, and I

recommended that the Board reconsider each case, consi-
dering all the relevant factors.

When the Select Committee's Report was debated in the
Legislature, the Minister of Labour advised that neither
he nor the Board could accept the Committee's recommenda-
tion. The Minister preferred a different legal opinion
which supported the Board's interpretation of section
42(1). The Legislature agreed with the Minister's posi-
tion and did not accept the Select Committee's recommenda-
tion.

Since the 135 cases were not to be reconsidered by the
Board, during the Select Committee hearings in September,
1981, I volunteered to investigate the cases further. My
purpose would be to determine if the level of permanent
disability assessed by the Board for each worker was
reasonable in view of the medical findings. In other
words, accepting the Board's interpretation of section
42(1), was the decision reasonable? I would also consider
if the Board's decision on the worker's entitlement to a

supplement under section 42(5) [now section 43(5)] was
reasonable. (This section gives the Board authority to
award a temporary supplementary pension "where the impair-
ment of earning capacity of the employee is significantly
greater than is usual for the nature and degree of his
injury.") The Select Committee requested that this work
be completed by July, 1982.
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In November, 1981, my Office contacted the 135 com-
plainants. Of them, 106 requested that their complaints
be investigated further. By March 31, 1982, 63 investiga-
tions had been completed. I expect that the remainder
will be completed by the end of June, 1982.

In addition, I instructed an investigator to review
the remaining cases where the complainants had not
requested that we investigate further, to ensure that
there had been no substantial injustice which we ought to
pursue with the Board notwithstanding the complainant’s
apparent lack of interest.

I will be able to discuss the results of these inves-
tigations with the Select Committee at its next hearings.

It would be naive to think that the challenge of meet-
ing never-ceasing complaints with limited resources has
been met and overcome. The difficult economic times in
which we live can be expected to produce a higher volume
of complaints. This is easiest to see in the correctional
field, where many of Ontario's correctional institutions
are housing more inmates than they were optimally designed
to accommodate. Our Office must be prepared to handle
more inmate and staff complaints about overcrowding and
under-servicing. Or, we might predict that the unavail-
ability of summer jobs for post-secondary students will
lead to more applications to the Ontario Student Assis-
tance Program, ultimately leading to more complaints to
the Ombudsman.

We can try to be more efficent and we can to
extent increase our resources. At present, 105
total 122 employees are, directly or indirectly,
or partially, involved in the
plaints. We will also continue to
causes of complaints, rather than
one by one. For example, during
three particular complaints against the Workmen's Compen-
sation Board which served to illustrate a difference of

opinion over the interpretation of the definition of

"accident" contained in section l(l)(a)(iii)
Workmen's Compensation Act.

a small
of the
totally

investigation of corn-

try to get at the root
simply deal with them
the year I considered

of the

Section
that

l(l)(a)(iii) was enacted in 1963 to provide

"accident” includes,

(iii) disablement arising out of and
in the course of the employment.
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Directive 2 of "Board Policies and Administrative
Directives", dated October 15, 1963, contains the Board's
policy on the application of this part of the definition:

Entitlement under the amending Act
applying to accidents happening on and
after the 3rd day of April, 1963, which
includes 'disablement arising out of
and in the course of employment'
requires that the disablement which the
employee suffers must have some causal
relationship with the work being per-
formed, that is, it is not sufficient
that the disablement comes on during
work, but rather there must be some-
thing about the work which can be con-
sidered to have caused the disablement
to come on, such as strenuous work,
awkward position, unaccustomed strain,
or even a movement arising out of the
work which is reasonable to consider
has caused the disablement.

In each of these three cases, the injured employee
had, prior to injury, worked for some length of time at a

job which was relatively light, but which called for
repetitive movement. The medical evidence in each case
suggested that each worker's disability was, at least in
part, a result of the repetitive action required.

The primary reason given by the Board for denying
benefits in each case was that the worker was unable to
identify a specific incident at work or an unusual move-
ment which had brought on the disability.

In my opinion, a specific incident or an unusual
movement is not required to satisfy section l(l)(a)(iii)
of the Workmen's Compensation Act and the Board's direc-
tive. There need be only *^^*a movement arising out of the
work which is reasonable to consider has caused the dis-
ablement". This might be a repetitive motion or heavy
labour over a period of time. In my opinion, in deciding
disablement cases the Board should consider the medical
evidence as well as the work history.

I believe that my opinion follows the decision of the
Supreme Court of Canada in Workmen's Compensation Board v.

Theed, [1940] 3 S.C.R. 561, a case involving the Workmen's
Compensation Board of New Brunswick.

Careful readers of this Office's annual reports and
the reports of the Select Committee on the Ombudsman will
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notice that we have continued to pursue with the Ontario
Health Insurance Plan the extent of the right of a claim-
ant to appeal a decision of the General Manager of OHIP,
and the information given out by OHIP about appeal rights.

PRIVATE HEARINGS

As in the past, the Office continued to conduct
private hearings throughout the province. In my Eighth
Report, I indicated the Office had concentrated its
efforts on smaller communities during 1980-81 and would
return to visiting larger municipalities in 1981-82.
Returning to this expanded format, the Office had an
increase in the number of complaints received and number
of interviews conducted.

In support of this expanded format, my Office revised
our newspaper advertisement and scheduled a three-week
radio campaign in most metropolitan centres throughout the
province

Hearings throughout northern Ontario are conducted by
staff members from our two regional Offices (North Bay and
Thunder Bay) and are supplemented when necessary by staff
from the Toronto Office.

Date Location

No . of
Complaints
Received

No. of
Interviews
Conducted

1981

April 1 Sioux Lookout 11 9

2/3 Kenora 27 26

7 Alexandria 13 13

8 Cornwall 30 30

9 Morr i sburg 8 8

21 At ikokan 7 7

22 Rainy River 4 4

23 Fort Frances 5 5

28 Leamington 22 21

28 Pembroke 33 32

29 Tilbury 19 18

29 Deep River 5 5

30 Wallaceburg 21 20

30 Mattawa 11 10

May 12 White River 3 3

13 Marathon 5 5

20 Aylmer 7 7

21 Port Stanley 9 9
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No. of No. of
Complaints Interviews

Date Location Received Conducted

1981

May 26 Timmins 24 24
27 Kirkland Lake 21 21

June 9 Fort Erie 17 17
9 Nakina 0 0

10 Niagara Falls 17 17
10 Geraldton 4 4

11 Niagara-on-the-lake 15 15
11 Longlac 12 12
12 Beardmore 0 0

23 Armstrong 10 7

July 21 Midland 22 20
22 Elmvale 9 8

22 Wawa 5 5

23 Bracebr idge 5 5

23 Chapleau 2 2

Aug 18/19 Sault Ste. Marie 47 47
20 Blind River 14 14
25 Stratford 18 17
26 Li stowel 9 9

Sept 1 Pickle Lake 6 5

2 Savant Lake 3 3

3 Dryden 17 17
4 Ignace 4 4

15 Guelph 22 22
16 Ancaster 2 2

17 Oakville 2 2

23 Kapuskasing 12 12
24 Hearst 12 12
29 Fort Frances 4 4

Sept 30/
Oct. 1 Kenora 21 21

Oct 6 Cambridge 17 17
7/8 Kitchener 22 22
14 Parry Sound 16 16
15 Burk’s Falls 7 7

26 Vermillion Bay 6 4

27 Perth 23 23
27/28 Red Lake 7 7

Nov. 17 Belleville 12 12
18/19 Kingston 68 68
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Date Location

No . of
Complaints
Received

No . of
Interviews
Conducted

1981

Nov. 24/25 Sudbury 40 38
24 Mani touwadge 4 4
26 Terrance Bay 6 6
27 Red Rock 3 3

Dec 3/4 Ottawa 44 44
15 Elliot Lake 4 4

1982

Jan. 5 Sarnia 19 19
6 Windsor 75 74

12 Sioux Lookout 6 6
13/14 Kenora 12 12

26 Woodstock 7 7

27/28 London 50 50

Feb. 9 Brantford 35 35
9 Dryden 3 3

10/11 Hamilton 71 71
10/11 Fort Frances 15 15

16 Iroquois Falls 8 8

17 New Liskeard 12 12
23 Wingham 4 4

24 Palmerston 8 8

25 Orangeville 6 6

March 9 Renf rew 10 9

10 Arnprior 5 5

11 Carleton Place 1 1

11 At ikokan 9 9

30 Brockvil le 21 18
31 Cornwall 29 29

T7m T,256

VISITS TO INDIAN RESERVES AND SETTLEMENTS

Members of the staff from the Regional Services
Directorate were able to visit 19 Indian reserves and
settlements in Ontario, in order to offer the services of
the Ombudsman to our native population.

During the past twelve months, the bands visited were
located in northern Ontario. Due to the isolation of many
settlements from the closest non-Indian community, it is
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necessary for our staff representatives to fly into these
locations. Without such personal contact, the majority of
our Indian residents would never know the role of the
Ombudsman and be able to express their problems.

Date Location

1981

April 22 Manitou Rapids
24 Couchiching
24 Nicickousemenec

March 12 Pic Mobert

May 14 Pic Heron
14 Pays Plat

June 11 Long Lake #58
11 Long Lake #77
24 Gull Bay

Sept 28 Naicatchewenin

Dec 15 Rocky Bay
15 Lake Helen

1982

March 11 Shoal Lake #39
11 Shoal Lake #40

March 15 Wini sk
to Attawapiskat

20 Kahechewan
Fort Albany
Moosonee

CONFERENCES ATTENDED

inception, the Office of the Ombudsman has
International Ombudsman affairs. As this
in my opinion, one of the most efficient

Offices in the world, I feel it is necessary to keep in
close contact with other Ombudsmen's offices to ensure we
maintain our pre-eminence.

Since its
taken part in
Province has.

While attending the International Ombudsman Institute
meeting in Israel in 1980 I was elected to the Consulta-
tive Committee. This Committee is the sole administrative
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body of the Institute and has as one of its duties the
organizing of the next world conference.

During the past year I had the opportunity of visiting
the Offices of Ombudsmen in Hawaii, Fiji, Australia and
New Zealand. This trip coincided with a meeting of the
Consultative Committee of the International Ombudsman
Institute which was held in Fiji in January of this year.

In late 1981, it became apparent that there was a good
possibility I would be appointed Commissioner under the
proposed Freedom of Information Act . In Australia and New
Zealand the Offices oT the Ombudsmen are the complaint
mechanism to which freedom of information complaints may
be taken. It made eminent sense then to spend time with
those involved in the pending implementation of their
freedom of information acts.

I was fortunate to spend a great deal of time with Sir
James Wicks, Privacy Commissioner, in Wellington and Mr.
James Cameron who has the equivalent position in New
Zealand to our Deputy Attorney General. He was also a

member of the Danks Committee, the Committee responsible
for the drafting and implementation of freedom of infor-
mation legislation in New Zealand.

I also attended seminars dealing with administrative
law through the Canadian Institute of Advanced Legal
Studies and the Canadian Ombudsman Conference held each
year in a provincial location.

VISITS BY OTHER OMBUDSMEN

Again, over the past year my Office had the distinct
pleasure of hosting a great many distinguished guests.
Ombudsmen from Sweden and Trinidad/Tobago, as well as many
from the other provinces in Canada, and the Assistant
Ombudsman from Jamaica were among the visitors.

As well, we have been visited by several respresenta-
tives of other countries. Many were interested in review-
ing our procedures, methods of investigation and internal
file control and record keeping.

Since, in my opinion, the Ombudsman’s Office in the
Province of Ontario is the most efficient of all Ombuds-
men's offices, we can expect a continued flow of visitors
to our Office throughout the next year.
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DETAILED SUMMARIES

Some 20 complaint summaries are presented in Chapter
Two. All are interesting; however, I recommend a few
cases found on pages 17, 27, 49, and 59, which are
particularly noteworthy.

The majority of the cases presented in this report
involve cases in which we were able to be of assistance to
the complainant. It would appear that we support the vast
number of complaints to my Office. However, this is not
true. Only about 30% of complaints were resolved in
favour of the complainant.

Unlike the Eighth Report where my Office had only two
cases where my recommendations were not adopted, this
report contains eight cases where my recommendations were
not adopted. One deals with the Ministry of Consumer and
Commercial Relations, found on page 19, three deal with
the Ministry of Health and are found on pages 33 to 43,
and four relate to the Ministry of Labour, Workmen’s
Compensation Board, found on pages 62 to 71.

RECOMMENDATIONS DENIED AND

SECTION 22(3) (d) OR (e) RECOMMENDATIONS

As a means of taking inventory of all cases since the
inception of the Office of the Ombudsman where either: 1)
a recommendation under s. 22(3) of the Ombudsman Act was
denied by the governmental organization to which TT was
addressed, or 2) a recommendation was made pursuant to
s. 22(3)(d) or (e) that a practice be altered or a law
reconsidered, I have appended, in each Report since my
Sixth Report, two charts. These charts, which in this
Report appear as Appendices A and B at pages 72 to 84,
summarize the recommendations made under the appropriate
categories, and the disposition of these recommendations
by the governmental organizations, and where appropriate,
by the Select Committee on the Ombudsman. The charts
summarize only cases outstanding as of March 31, 1982,
that is, cases where it is anticipated that some further
action will be taken either by the governmental organiza-
tion or by the Select Committee.
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STATISTICAL HIGHLIGHTS

FILES

Opened 3,217*

Closed 3,255**

No Follow-Up Complaints

and Information Requests:

6,350*

CLOSED COMPLAINTS DOCUMENTED IN FILES:

Within Jurisdiction 2,166

Information Requests 212

Not Determined 201

Outside Jurisdiction 1,246

Total 3,825

*Overall the Office received 9,561 new complaints and information requests and closed 10,175 of

the same.

**Some closed files involved more than one complaint.
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Office between April 1, 1981 and March 31, 1982 and includes their duration values. A further 691

complaints or 6.8% of the total required more than 12 months to close.
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DETAILED SUMMARY NO. 1

This complainant wrote to the Ombudsman on March 19,
1981 concerning a decision rendered by the Ministry of
Education. She contended that the Ministry had acted
unreasonably in refusing to grant her a Letter of Eligi-
bility.

The complainant attended public school in Nova Scotia
and later a university in New Brunswick where she received
a Bachelor of Arts degree in 1962 and a Bachelor of Educa-
tion degree in 1963. She contended that her education was
equivalent to that received by a student in Ontario and
that she should be allowed to teach in Ontario. She felt
that it should be irrelevant whether she completed seven-
teen years of academic training as long as she received
equivalent educational training in her sixteen years of
schooling. She contended that the Ministry should grant
her a Letter of Eligibility.

The Ombudsman notified the Minister of Education of
his intention to investigate this complaint and requested
a statement of the Ministry’s position. The Ministry
replied that under the current Regulations, seventeen
years of acceptable schooling, including a recognized
degree plus one year of professional education, were
required for teachers trained in Ontario. The Ministry
indicated that as the complainant had submitted evidence
of having completed, subsequent to Grade 12, twenty-three
university courses including the required teacher train-
ing, she had only to complete two additional university
courses in order to be granted a Letter of Eligibility.

During the course of our investigation, our Office
reviewed the courses which the Ministry had counted
towards the requirement for a Letter of Eligibility and
noted that it had only recognized one credit for three
practical music courses taken by the complainant while
studying at university. Our investigator inquired into
this matter and was informed that the Ministry assumed
that the music courses were not regular university courses
equal in weight to the other courses for which the com-
plainant had received credit. We therefore wrote to the
Registrar of the university in order to obtain further
information in this regard. The Registrar responded in a

letter stating that "at that date they (the three prac-
tical music courses) were equivalent to practical subjects
now offered in the degree program which certainly are
treated in exactly the same way as are other subjects in
the programs."
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We then wrote to the Manager of the Registrar Services
Section, Ministry of Education, requesting that the
Ministry reconsider the number of courses which could be
counted towards the complainant's Letter of Eligibility in
light of the information provided by the Registrar of the
university to our Office. The Manager of the Registrar
Services Section responded to our letter indicating that

the information submitted to us by the
Ministry was prepared to give the com-
for the three courses in music. As a

result, the complainant satisfied the academic require-
ments for a Letter of Eligibility valid in the Intermedi-
ate and Senior Divisions.

on the basis of
university, the
plainant credit

As the complaint was resolved to the satisfaction of
the complainant, the Ombudsman terminated his investiga-
tion and the file on the matter was closed on March 3,
1982.
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COMMUNITY AND SOCIAL SERVICES
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DETAILED SUMMARY NO, 2

This complaint was registered with the Office of the
Ombudsman in June, 1979, through the office of the com-
plainant's Member of Provincial Parliament.

The complainant contended that following a hearing in
May, 1979, the Social Assistance Review Board had upheld a
decision of the Director of Family Benefits to deny her
reclassification as a disabled person within the meaning
of the Family Benefits Act and Regulation. She was of the
view that the Board’s decision was unreasonable.

Accordingly, the Ombudsman notified the Deputy Min-
ister of Community and Social Services and the Chairman of
the Social Assistance Review Board of his intention to
investigate this matter. Responses were received from the
Chairman and from the Director of Family Benefits on
behalf of the Deputy Minister, shortly thereafter.

During the course of the Ombudsman's investigation the
files maintained by the Board and the Ministry were exam-
ined. Extensive interviews were conducted by the Ombuds-
man's investigator with the complainant.

On the basis of the information obtained primarily
from the Board's own file, it appeared to the Ombudsman
that the medical information which was presented on the
complainant's behalf at the hearing, strongly supported
her appeal that she was improperly classified. In par-
ticular the evidence provided by her doctors and her
Ministry field worker, indicated that her multiple disa-
bilities including chronic urinary problems, pinpoint
vision, a hearing impairment, and spinal difficulties,
rendered her severely limited in her activities pertaining
to normal daily living. Therefore, the Ombudsman came to
the possible conclusion that the decision of the Board was
unreasonable in light of the information which had been
presented to it at the complainant's hearing. The Ombuds-
man tentatively recommended that the Board reconsider its
decision, rescind the decision of the Director of Family
Benefits and direct him to grant the complainant an allow-
ance under the Family Benefits Act as a disabled person.

Since the Ombudsman felt that the Board and the Minis-
try might be adversely affected by his possible conclusion
and recommendation, he accorded them the opportunity to
make representations respecting the possible adverse
report pursuant to section 19(3) of the Ombudsman Act .

Shortly thereafter the Ombudsman received notice from
the Board that the Board was not opposed to reconsidering
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its decision. A response from the Director of Family-
Benefits indicated that he was willing to file the Appeal
Form for the reconsideration hearing. This hearing was
held in the complainant's home at the end of 1980.

Early in 1981 the Ombudsman was advised by the Board
that following reconsideration of its decision the Board
had concluded that the complainant was in fact a disabled
person within the meaning of the Family Benefits Act . The
Board had directed the Director o7 Family Benef its to
increase the complainant's allowance to reflect this
classif icat ion.

As this resolution was satisfactory to both the
Ombudsman and the complainant, the file was closed on
April 30, 1981.

DETAILED SUMMARY NO. 3

A Member of the Provincial Parliament from southern
Ontario referred this complaint to the Office of the
Ombudsman in October of 1981. It related to a decision of
the Ministry of Community and Social Services.

The complainant had been denied an allowance under the
Family Benefits Act on the ground that his assets exceeded
the maximum allowable under the legislation.

After discussing the complaint with the M.P.P., the
Ombudsman contacted the complainant to obtain further
clarification of the reasons for the denial of Family
Benefits. We were advised by the complainant's wife that
the complainant was in business for himself until 1979 at
which time it was diagnosed that he had multiple scler-
osis. He was no longer able to operate his business and
had applied to the Ministry of Community and Social Ser-
vices for Family Benefits. He was working part-time as a

watchman but the income was not sufficient to support his
wife and three children.

Although it was determined by the Ombudsman that the
complaint was not within his jurisdiction, as the decision
of the Director of Family Benefits to deny assistance had
not been appealed to the Social Assistance Review Board,
inquiries were made with officials of the Income Mainte-
nance Branch and the complainant's lawyer. Ministry
officials explained to the Ombudsman that the complainant
was not eligible for assistance because of the value of
the assets remaining from his business. With the co-
operation of the Ministry, arrangements were made with the
complainant's lawyer to provide the Ministry with a full
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account of the complainant's financial circumstances,
particularly with respect to the dissolution of his busi-
ness. Confirmation was also obtained that affidavits had
been filed with the Ministry of Revenue indicating that
the business had been dissolved.

Shortly thereafter, the Ombudsman contacted officials
in the Ministry of Community and Social Services who con-
firmed that the correspondence which had been received
from the complainant's lawyer had clarified his financial
circumstances. Eligibility for Family Benefits as a dis-
abled person was to be granted retroactive to four months,
which was the maximum possible.

Subsequently, the Ombudsman advised the complainants
of the Ministry's actions and they indicated their satis-
faction with the outcome.

The file was therefore closed on November 17, 1981





MINISTRY OF

CONSUMER AND COMMERCIAL RELATIONS





LIQUOR CONTROL BOARD OF ONTARIO

RECOMMENDATIONS DENIED





19

DETAILED SUMMARY NO. 4

This complaint against the Liquor Control Board of
Ontario was received on December 6, 1978. The complainant
contended that the Board unreasonably refused him
authorization to establish a liquor agency in his
commercial premises located in a municipal airport in
northern Ontario.

The complainant was advised in a letter from the then
Minister of Consumer and Commercial Relations that agency
stores must be "sufficiently remote" from a Board outlet
and that any outlet established at a municipal airport
would have to be operated by Board employees. The Minis-
try considered an agency store to be "sufficiently remote"
if it was located at least 25 miles away from a Board
outlet

.

The complainant pointed out that in another area of
northern Ontario, a liquor agency is operating in a gen-
eral store in the off-season and it is only 11 miles from
a Board outlet. He argued that an agency store at the
airport would eliminate inconvenience to fly-in tourists
wanting liquor and it would enhance the sagging tourist
trade in the area.

Having received the Board's statement in reply to the
notification of our intention to investigate this com-
plaint, the file was assigned for investigation.

Our investigator learned that the complainant and his
wife operate a small store in a municipal airport building
in which they sell light snacks, tobacco products and
confections. The store caters to air travellers, a large
number of whom are United States residents who hunt, fish
and vacation in Canada. The complainant wished to estab-
lish a liquor agency in his store to provide visitors to
Canada with an opportunity to purchase liquor before 10:00
a.m. and after 6:00 p.m. when the Board liquor store is

closed

.

The Board liquor store is about six miles
airport. However, in this case the complainant
time and not distance is the significant factor
Board ought to have considered. Many
tors fly into the airport before 10:00
p.m. The airport manager advised our

aircraft landed at
an average of 4 to
flights in which travellers had
Canadian aircraft for points

596 American
times, with

1978,
these
craft. These were
connections with
north. Thus, they

from the
said that
that the

United States visi-
a.m. and after 6:00
Office that during
that airport during
5 persons per air-

to make
further

could not make liquor purchases. The



20

Ombudsman noted that these travellers may bring liquor
into Canada with them, but are restricted to 40 ounces of
liquor or wine per person duty free.

Our investigation revealed that the complainant’s
M.P.P. wrote to the then Minister of Consumer and Commer-
cial Relations requesting that the Board give considera-
tion to the complainant's request for a liquor agency, as
he believed that the service was needed and would be an
asset to the tourist trade. As well, an official and a

Minister of another Ontario governmental organization and
the local Chamber of Commerce requested that the Board
give consideration to the complainant's submission. The
local Town Council also indicated its approval of an
agency store at the airport.

During the course of the investigation, the Ombudsman
formed the view that it might be open to him to conclude
that it was "unreasonable" for the Board to have denied
the complainant a liquor agency at his store. According-
ly, he reported his possible conclusion to the Chairman of
the Liquor Control Board of Ontario together with his
possible recommendation. Since the Board might have been
"adversely affected" by his tentative conclusion and
recommendation, the Ombudsman accorded to the Board the
opportunity to make representations respecting the pos-
sible adverse report pursuant to section 19(3) of the
Ombudsman Act.

Representations were received on behalf of the Board
by letter in which the Board counsel requested a personal
meeting with the Ombudsman. A meeting was held, and the
Board presented further representations in writing. In
short, the Board could not agree that it had been unrea-
sonable in this matter, and noted that a very bad prece-
dent might be established if the Ombudsman were to proceed
with his possible conclusion and recommendation.

The Ombudsman carefully considered the representations
of the Board in the light of the investigation conducted
and noted the following.

While the Board was satisfied with the location of a

conventional liquor store in the town, six miles from the
airport, the Ombudsman was of the view that, in this case,
time and not distance was the problem. The Board has a

policy which allows only duty free liquor stores at air-
ports, and liquor agencies on or north of Highway 17.
However, there are, in fact, five such agency stores
located south of Highway 17.
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The Ombudsman was also aware that the Board’s objec-
tive in establishing agency stores is to provide the pur-
chasing public with the best service commensurate with
sound business practices, and to earn revenue for the
government. These stores are established in remote areas
of northern Ontario and must be sufficiently remote from
any existing liquor store or agency.

The Ombudsman noted that the Board's definition of
"sufficiently remote" is generally a distance of 25 miles
on main highways and secondary roads. This mileage figure
may be reduced by the Board if adequate service cannot be
provided to a community due to inaccessibility, or, if the
Board does not intend to establish a conventional liquor
store in the locality. It was brought to the Ombudsman’s
attention that the Board has established a liquor store in
another area of northern Ontario, to serve the liquor
requirements of summer tourists and sport fishermen.
Furthermore, the residents of that community can make
liquor purchases throughout the fall, winter and spring
from an agency store which is approximately ten miles from
a Board liquor store in a nearby town.

Notwithstanding the above, the Board decided that the
complainant’s proposal for an agency store in the airport
failed to meet the requirements of a remote location, and
conflicted with the Board’s policy regarding liquor out-
lets in airports. The Board considered "time" as opposed
to "geography" to be a concept which it could not accept.

With the above in mind, the Ombudsman concluded that
the complainant was attempting to provide a desired ser-
vice for tourists flying into the airport. Since the
airport survey revealed that a considerable number of
American tourists landed at this airport and made connect-
ing flights before and after the hours kept by the liquor
store nearby, it was felt that these people were prevented
from making a purchase of Canadian liquor. They were, in
fact, remote from a conventional liquor outlet. The com-
plainant was aware of the requirements of the Board
regarding agency stores and was prepared to comply with
them. Accordingly, the Ombudsman concluded pursuant to
section 22(l)(b) of the Ombudsman Act ,

that the Board’s
denial of a liquor agency authorization to the complainant
was unreasonable.

The Ombudsman recommended pursuant to section 22(3)(c)
of the Ombudsman Act that the Board allow the complainant
to sell 1 i quor irt his store under the authority of an
agency licence to bona fide tourists, the outlet to be
operated during appropriate hours when the local liquor
store is closed.
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The Ombudsman's report setting out his conclusion and
recommendation was forwarded to the Chairman of the Liquor
Control Board of Ontario and to the Minister of Consumer
and Commercial Relations. Subsequently, the Deputy Minis-
ter of Consumer and Commercial Relations advised the
Ombudsman that the Minister had referred this matter to
Cabinet for its consideration. The Deputy Minister added
that Cabinet had decided to uphold the decision of the
Board

The Ombudsman then wrote to the Premier in accordance
with the provisions of the Ombudsman Act

,
and reported the

results of his investigation to the complainant . Our file
was then closed. The Premier's response did not indicate
that any steps would be taken to implement the recommen-
dation.
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DETAILED SUMMARY NO. 5

This complaint was brought to this Office on November
20, 1979, by an unincorporated group acting on behalf of
the citizens of an unorganized community. The primary
complaint of the citizens was that the community's water
supply system was badly in need of repair, and that al-
though the Ministries of Northern Affairs and the Environ-
ment had agreed to fund emergency repairs to ensure the
community a water supply through the winter, these repairs
were not being carried out.

Informal contacts with the Ministries indicated that
the works were proceeding although there had been some
delay. It appeared, therefore, that this complaint might
be premature and the complainant was so advised in a let-
ter of January 17, 1980. In a letter dated January 30,
1980, the complainant advised that the works had not yet
commenced and asked that this matter be investigated.

The Ombudsman advised the Minister of the Environment
and the Deputy Minister of Northern Affairs of his inten-
tion to investigate this complaint in letters dated
February 12, 1980. Separate responses were forwarded by
both Ministries.

After contacting the complainant's spokesperson by
telephone and after receiving permission from each of the
Ministries to release copies of their letters to the
complainant, copies of the Ministries' responses were
forwarded to the complainant on April 11 ,

1980 for its
consideration. The complainant organization responded to
the Ministries' positions by letter dated May 15, 1980.

The file was then assigned for investigation. The
spokesperson for the complainant organization was con-
tacted on June 24 and July 4, 1980, at which time the
investigator was advised that an additional complaint
would be filed by the complainant and that additional
documentation would be forthcoming. Subsequently, on July
29, 1980, the investigator was advised that a meeting had
been arranged between the complainant and Ministry repre-
sentatives. After confirming this meeting with Ministry
officials, it appeared that the meeting might well lead to
a resolution of the complaint. It was decided, therefore,
not to commence the investigation of this complaint until
after this meeting was held. The meeting was originally
scheduled for August 14, 1980, and subsequently postponed
to August 28, 1980.

Since the meeting failed to resolve the complainant's
concerns, the investigator attended at the local Ministry
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offices on September 2, 1980, to review its files as they
related to the complaint, and on September 3, 1980, met
with the complainant's representatives in the community.

The investigation revealed that the community had
experienced problems with its water supply system for some
years. Improvements had been made to the water supply
system in the winter of 1979/80 but these had done little
to ensure either the capability of the system to deliver
water or the potability of the water delivered.

The Ministry of Northern Affairs took the view that
the money it had budgeted for improvements to the system
was intended for emergency repairs to get the citizens
through the winter only and, as the winter had passed
without incident, its commitment had been met. The
Ministry of the Environment said that it did have funds
available for the improvement of the water supply system,
but in the absence of any public authority to take charge
of these funds and of the improvements, it was unable to
spend this money. It was also revealed that the legal
title to the waterworks was vested in a private corpora-
t ion.

It was then determined that the local school board
might have both the legal authority and the legal capacity
to take ownership of the water supply system and to
receive funds from the Ministry of the Environment for the
improvement of the system.

The investigator thereupon contacted representatives
of the Ministry of the Environment, the Ministry of
Northern Affairs, the Ministry of Education, the owners of
the waterworks and the complainant. It was agreed that
this was a possible avenue for the resolution of the
problem and the complainant was advised, in a telephone
conversation on December 11, 1980, to make the necessary
formal approaches to the local school board and then to
the Ministry of the Environment.

The investigator was advised, by way of a telephone
conversation on January 7, 1981, that discussions had in
fact begun. However, subsequent contacts on February 27,
1981, revealed that no action had been taken by the com-
plainant in accordance with the procedures previously
agreed upon. As a result of this contact, the complain-
ant did make an approach to the local school board con-
cerning this matter. The school board, however, tabled a

motion on this question pending an Ontario Municipal Board
hearing on a petition brought by the residents of the com-
munity for the creation of a Local Improvement District.
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That hearing was held on April 14 and 15, 1981, and the
decision was issued on June 22, 1981, denying the petition.

Following this decision, the complainant organization
decided to dissolve itself, its members being of the opi-
nion that the organization could accomplish nothing fur-
ther for the community. The complainant's spokesperson
was advised that if individuals wished to have this Office
continue its involvement in this matter, then they should
consider making complaints on their own behalf. No such
complaints were received.

The investigator was subsequently advised, on July 27,
1981, that application had been made for the formation of
a Local Services Board. Such a board would have the
authority to manage the waterworks and it was further
determined that the Ministry of the Environment would be
able to make capital grants to such a board.

The file on this matter was then closed as the com-
plainant organization had, for all intents and purposes,
abandoned the complaint and there appeared to be an
imminent solution to the community's problems.
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DETAILED SUMMARY NO. 6

This complainant registered a complaint with the
Office of the Ombudsman in October, 1979. She alleged
that during her admission to an Ontario psychiatric hospi-
tal, staff members had lost two items of her personal
clothing valued at $102.00. The complainant contended
that the hospital authorities should either locate and
return her clothing or reimburse her.

Following our notice of intent to investigate, the
hospital administrator provided pertinent data from ad-
ministrative records and the Deputy Minister of Health
responded by letter. The Ministry took the position that
the hospital was not responsible for patients' personal
belongings; patients were so advised upon admission to the
hosp i tal

Our investigation revealed that members of the hospi-
tal staff had not followed the usual practice of listing
clothing upon the complainant's admission to the hospi-
tal. Numerous items of her clothing had been sent to
another area of the hospital to be marked with her name.
This was done four days after the complainant's admission
to the hospital and her clothing was not immediately
returned to her. The hospital records indicated that
after the complainant twice expressed concern to staff
members over the whereabouts of her clothing, all clothing
was located and returned to her except for one item. The
complainant remained in the hospital twenty-one days and,
apart from an initial three-day period under close obser-
vation, she was permitted to come and go from the hospital
and take weekend leave. After her discharge date, the
complainant had telephoned the hospital seeking the one
item of her clothing that had not been returned to her, or
reimbursement if the clothing had been lost. However, the
hospital would not assume responsibility for her personal
clothing

Legal research undertaken by our Office revealed that
the practice at the hospital, not to assume responsibility
for patients' personal belongings, appeared to be contrary
to law. The Ombudsman, therefore, formed the view that it

was open to him to conclude that the practice appeared to
be contrary to law, and that the decision made in the com-
plainant's case, based on this practice, was unjust. He
also formed the view that it was open to him to recom-
mend: 1) that the practice of not assuming responsibility
for patients' personal belongings, left in the hospital's
care, should be altered to acknowledge that in circum-
stances where other organizations or persons would have
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bailee responsibi 1 t ies
,

the hospital was likewise respon-
sible; and 2) that the decision not to reimburse the com-
plainant be varied to give her compensation in the amount
of $85.00 - the estimated value of the clothing item she
claimed to have lost during her admission to the hospital
(our investigation revealed no evidence to support that
two clothing items had been lost).

Since it seemed to the Ombudsman that the Ministry and
the hospital might be "adversely affected" by his tenta-
tive conclusions and recommendations, he accorded to the
Deputy Minister of Health and the hospital administrator,
pursuant to section 19(3) of the Ombudsman Act

,
the oppor-

tunity to make representations respecting his possible
adverse report.

The Deputy Minister responded by letter, stating that
the complainant would be compensated. The Deputy Minister
also advised that hospital staff members were examining
record-keeping procedures and revisions would be insti-
tuted, as warranted, to ensure utmost control of patients’
clothing

The Ombudsman carefully considered the representations
of the Ministry of Health in light of the investigation
conducted. He issued a report concluding: 1) pursuant to
section 22(l)(a) of the Ombudsman Act

,
that the practice

established at the hospital
,

not to assume responsibility
for patients' personal belongings, was contrary to law;
and 2) pursuant to section 22(l)(b) of the Ombudsman Act ,

that the decision made in the complainant’s case
,

based on
the aforementioned practice, was unjust. The Ombudsman
did not find it necessary to make a recommendation as the
Ministry had taken what he considered to be appropriate
action in order to resolve this complaint.

The outcome was reported to the complainant and our
file on the matter was closed on July 13, 1981.

DETAILED SUMMARY NO. 7

This complainant wrote to the Ombudsman on March 5,

1981, concerning a decision rendered by the Ontario Health
Insurance Plan (OHIP).

The complainant had been undergoing intensive psycho-
therapy in the United States for approximately two months
prior to January, 1981, as there was no psychotherapist in
the place of her residence able to accommodate her need
for two sessions per week. OHIP reimbursed her according-
ly for these sessions. However, in January, 1981, the bus
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employees in her area went on strike, and she was unable
to travel to her appointments. Her doctor determined that
because of her condition it would be necessary to conduct
the psychotherapy sessions by telephone. Approximately
one and a half months later she was advised that OHIP did
not cover "advice" given by telephone, despite the fact
that the sessions were of fifty minutes duration. She,
therefore, had to discontinue sessions with her psycho-
therapist for a period of about two months until the buses
were running again, at which time she was able to resume
her psychotherapy sessions. The complainant contended
that OHIP acted unreasonably in its decision to deny her
coverage for the twice weekly telephone sessions with her
psychotherapist during a period when she was unable to
obtain her own transportation to and from the United
States and her doctor had determined the telephone ses-
sions were necessary. Approximately $600.00 was the
amount in question.

The Ombudsman notified OHIP of his intention to inves-
tigate this complaint and requested a statement of OHIP's
position. The General Manager of OHIP replied that under
section 49(1)(4) of Ontario Regulation 323/72 under the
Health Insurance Act, advice by telephone was specifically
excluded From coverage by the Ontario Health Insurance
Plan. The question which concerned the Ombudsman was
whether or not "advice by telephone" in the context of
section 49 included psychotherapy conducted by telephone.

During the course of our investigation, our Office
obtained two opinions on this matter from medical experts
in the field of psychiatry. Both doctors advised that it

was their opinion, within the context of this particular
case, that the psychotherapy sessions should not have been
considered to be advice, but rather treatment. Our Office
then wrote to OHIP apprising it of the two opinions we had
obtained in order to permit a review of the complainant's
claim. We gave our assurance that no opinion had been
formed at that time by the Ombudsman or by any member of

his staff with respect to the merits of the complainant's
contentions.

Subsequently, we received a response from the General
Manager of OHIP indicating that in light of the doctors'
advice and within the context of this particular case, he

agreed that the telephone sessions should not have been
excluded by section 49(1)(4) of Ontario Regulation 323/72
and approved payment for the psychotherapy the complainant
received over the telephone.
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As the complaint
the complainant, the
tion and the file on
1981.

was resolved to the satisfaction of
Ombudsman terminated his investiga-
the matter was closed on November 4,

DETAILED SUMMARY NO. 8

This complainant telephoned our Office on March 31,
1981 with a complaint relating to the Ontario Health
Insurance Plan (OHIP). On the same date her M.P.P. for-
warded documentation on the complaint to our Office.

In November, 1980, the complainant contacted her local
OHIP office to request information about OHIP’s policy for
reimbursement of claims originating from the United
States. The complainant was advised to obtain documenta-
tion from her family physician concerning the procedure to
be performed. This documentation was subsequently submit-
ted to OHIP. By letter dated December 22, 1980, the
complainant's family physician was advised that insured
hospital services would be reimbursed at 75% of the costs
for standard ward accommodation. The letter went on to
indicate that reimbursement for medical fees would be as
listed in the Schedule of Benefits.

Upon receipt of the information, the complainant
called the OHIP district office to indicate that she had
been advised by a number of physicians that the procedure
she needed was not available in Ontario. She inquired
whether or not this fact would affect the amount of re-
imbursement .

On January 28, 1981, the complainant’s M.P.P. wrote to
the Minister of Health requesting his personal review of
the situation. The matter was referred to the General
Manager, OHIP, for investigation. He consulted with the
Ontario Medical Association (OMA).

On April 3, 1981, the Chairman of the Orthopaedic
Section of the OMA concluded that the procedure could be
performed in Ontario. The complainant was subsequently
advised of the names of three Ontario orthopaedic surgeons
who, in the opinion of the OMA, could perform the proce-
dure. A representative of the OMA indicated that he would
arrange an appointment for the complainant with her choice
of the three surgeons. On April 6, 1981, our Office was
advised by the complainant that the doctor of choice indi-
cated that he would only be prepared to accept a referral
from the complainant's family physician. This referral
was subsequently made. On April 15, 1981, the complainant
was advised by the doctor of choice that it was doubtful
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an appointment could be scheduled prior to April 22, 1981,
the day the complainant was to travel to the United States
for the procedure to be performed there on April 27,
1981. The complainant was advised by the American surgeon
that if she cancelled the appointment, she would not be
able to arrange a new date for surgery for several
months. The complainant was unable to walk unassisted and
was in severe pain.

The Ombudsman informed the Deputy Minister of Health
of his intention to investigate the complainant's conten-
tion that in view of her protracted communications with
OHIP, and her inability to obtain a consultation with an
Ontario surgeon able to perform the procedure before April
27, 1981 ,

it was unreasonable for OHIP to refuse to pay
100% of her hospital costs, and an amount for her surgical
costs equivalent to the average amount paid for the proce-
dure in the area in question.

The Ministry's position, as stated by the Deputy
Minister, was that the procedure was available in Ontario,
and, therefore, reimbursement would be as previously
stated to the complainant.

On April 22, 1981, the complainant left for the United
States having been unable to obtain an appointment with
the Ontario surgeon. On April 27, 1981, our Office re-
ceived a telephone call from the Ontario surgeon's office
advising that an appointment would be available for the
complainant. The doctor's secretary confirmed that this
was the first time the complainant would have been given a

definite appointment.

With the complainant's permission, we wrote to the
American surgeon and asked for his comments on OHIP's
opinion that the complainant had elected to go to the
United States for a non-emergency procedure which was
available in Ontario. In his response, the surgeon ad-
vised, in part, that "her surgery was not elective in a

very important sense that had she lost just a small amount
of additional bone, reconstruction would have been impos-
sible. ...It is my belief that it was necessary to have
this complex surgery done in (the United States)".

The documentation provided by the surgeon, including
the operative report, was forwarded to the General Manager
of OHIP. The General Manager agreed to readjudicate the
claim.

On October 30, 1981, a representative of the General
Manager's office advised our Office of the results of the

readjudication. The operative report had been submitted
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to the OMA where it was reviewed by two orthopaedic sur-
geons. Both surgeons, while noting the complexity of the
operation, stated that there were several surgeons in
Ontario with the expertise and experience necessary to
perform the procedure. OHIP, therefore, decided that the
professional fees would be paid according to the Schedule
of Benefits and that, in its view, this was a non-appeal-
able decision. However, OHIP said that it would be open
to the complainant to appeal its decision with respect to
hospital costs to the Health Services Appeal Board (HSAB).

On November 12, 1981, we received a copy of the com-
plainant's letter to the Health Services Appeal Board
serving notice of her intention to appeal the General
Manager's decision with respect to costs (both medical and
hospital) arising out of the surgery she had received in
the United States. We were subsequently advised that in
the General Manager's opinion the complainant was not
entitled to appeal her claim with respect to medical
costs, as he did not reduce the claim "to an amount less
than the amount payable by the Plan", as referred to in
section 24(l)(c) [now section 26(l)(c)] of the Health
Insurance Act ; OHIP would, therefore, argue befor"e the
HSAB that i t had no jurisdiction to hear this appeal.

During a telephone conversation on November 26, 1981,
and by letter dated January 13, 1982, the complainant was
advised that we would not be proceeding further with our
investigation into her complaint as there was now an ap-
peal available to her. We also notified the complainant's
former M.P.P., and her present M.P.P., of our findings.
Our file was then closed as the complaint was premature.

On February 17, 1982, the complainant's appeal was
heard by the HSAB. The Board found that the complainant's
situation had been one of extreme urgency and that under
the circumstances she had no alternative but to have the
operation performed by the American surgeon. Pursuant to
section 25(1) [now section 27(1)] of the Health Insurance
Act ,

the HSAB substituted its opinion £oT that oT the
General Manager and allowed the hospital claim at 1001.
The Board further determined that claims for physiotherapy
and radiology treatments should also be paid at 1001.
Accordingly, it determined that the complainant would be
reimbursed an additional $8,053.72 U.S.

With respect to medical costs, the HSAB found that:

The OHIP Schedule of Benefits of April
1, 1981 which set forth the relevant
fee schedule established the fee pay-
able for this type of operation, and
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evidence adduced indicated that the
Tariff Committee was cognizant of the
(American surgeon’s) technique in set-
ting the fee.

The Board is bound by the tariff and
cannot vary it. Accordingly, the Gen-
eral Manager’s decision with respect to
the physician’s services. . .will be
upheld

.

We later learned that the complainant’s solicitor
issued a notice of appeal of the HSAB decision to the
Divisional Court.
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DETAILED SUMMARY NO. 9

The complainant contended that a decision of the Gen-
eral Manager of the Ontario Health Insurance Plan (OHIP)
was unreasonable.

The complainant had undergone extensive dental surgery
following surgical removal of a cancerous growth on her
face. The surgery was performed by the Chief of the
Department of Dentistry of an eastern Ontario hospital.
When the complainant submitted a claim for reimbursement
of the balance of the medical and laboratory charges not
covered by a private insurance company, her claim was
refused by the General Manager on the grounds that the
services provided were not insured benefits. The com-
plainant subsequently learned that if the dental surgery
had been performed by a physician, the services would have
been benefits under OHIP, but, because they were performed
by an oral surgeon, they were not. It was the complain-
ant’s view that this was an unreasonable distinction.

The complainant contended that few residents of
Ontario would have had sufficient knowledge of OHIP regu-
lations to ensure that such work was performed by a physi-
cian. The complainant advised our Office that "I also
doubt that when one is faced with the loss of an eye and
the structure of one side of the face, they can be ex-
pected to turn their minds to rules and regulations which
are not even readily accessible." The complainant further
contended that it was unreasonable to deny her reimburse-
ment because the work was performed by an oral surgeon,
when the work was necessitated by an operation performed
by a medical surgeon.

The Ombudsman wrote to the then Deputy Minister of the
Ministry of Health to advise him of his intention to in-
vestigate this complaint. The Deputy Minister's response
indicated that dental benefits were restricted to a spe-
cific list of procedures spelled out in section 43 of
Regulation 323/72 (now section 46 of Regulation 452) under
the Health Insurance Act. The services performed on the
complainant were not included in the list of procedures
and, therefore, were not benefits of the Plan. The reply
further suggested that although it might be true that the
complainant was not aware that the services were not bene-
fits of OHIP, certainly the oral surgeon could have
informed her.

In the course of our investigation we spoke with the
former General Manager of OHIP. He emphasized that he did
not have any discretion under the the Health Insurance Act
to make payment in a case such as this and conf i rmed that
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if the same surgery had been performed by a physician, it
would have been a benefit of OHIP.

During the course of the investigation, it appeared to
the Ombudsman that it might be open to him to conclude
that the Ministry's decision not to pay this claim was, in
the words of section 22(l)(b) of the Ombudsman Act, "in
accordance with a rule of law or a provision oT any Act"
that is or may be "unreasonable" or "improperly discrimi-
natory". The complainant's surgery was necessitated by
earlier surgery to remove a tumor, and was an unusual
dental surgical procedure which would have been an insured
service had the surgery been performed by a plastic sur-
geon rather than an oral surgeon. The Ombudsman was of
the opinion that the complainant acted in a reasonable
manner by engaging the oral surgeon recommended to her by
her first surgeon, and further noted that the complainant
was not aware at the time of the operation that OHIP would
not pay for surgery performed by an oral surgeon.

The Ombudsman tentatively recommended that OHIP pay
the claim submitted by the complainant either by imple-
menting an amendment to section 43 of Ontario Regulation
323/72 under the Health Insurance Act

,
or by passing a

special bill. The amendment could ^ovide a review of
each case on its merits, with coverage for cases in which
medical services were performed by an oral surgeon on the
referral of a physician.

The Ombudsman reported his tentative conclusion and
recommendation to the Deputy Minister as required by sec-
tion 19(3) of the Ombudsman Act.

Representations received from the then Deputy Minister
of Health, which indicated that the Ministry could not
agree that the regulation should be amended, were given
careful consideration by the Ombudsman. He remained of
the view that the Ministry's decision not to pay this
claim was in accordance with a regulation that is "unrea-
sonable" and "improperly discriminatory". Accordingly,
the Ombudsman recommended that the Ministry of Health pay
the complainant's claim, either by means of a special bill
or by an amendment to section 43 of Ontario Regulation
323/72 pursuant to the the Health Insurance Act .

The Deputy Minister's response to the recommendation
stated in part:

If these medical procedures, namely the
flushing and debridement of the wound,
had been performed by a physician, a
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claim to OHIP would have been appropri-
ate. Depending on the nature of the
precise service performed, the benefit
payable would vary but would still be
considerably below the amount billed by
(the oral surgeon).

After receiving this response, the Ombudsman consulted
a past Chairman, Plastic Surgery Section of the Ontario
Medical Association (OMA). After ascertaining that, in
the past Chairman's view, the operation would normally
have been performed by a plastic surgeon in company with
an ear, nose and throat specialist, the Ombudsman re-
quested from him his analysis of the treatment provided
for the complainant. The Ombudsman specifically asked
which services would in his view have been covered by
OHIP, had the treatment been performed by a plastic sur-
geon.

The past Chairman stated to the Ombudsman that, on the
basis of the information provided, it was his opinion that
OHIP would not ordinarily cover the cost of the prosthetic
device, the insertion or cleaning of that device. He
stated, however, that surgical release of adhesions and
relief of adhesions of trismus, if performed in a hospital
setting, were services for which the patient could reason-
ably expect coverage had the procedure been performed by a

plastic surgeon.

The Ombudsman considered this additional information
and advised the former Deputy Minister of Health by letter
dated March 25, 1980, that he wished to revise his conclu-
sion and recommendations. He noted that the recommenda-
tions were being made after taking into account the prin-
ciple contained in the recommendation made by the Select
Committee on the Ombudsman in its Seventh Report to the
Legislature which stated:

...The Commit tee ... recommends to the
Legislature for approval and adoption
that the Ministry of Health cause an
amendment to be made to the Health
Insurance Act ,

providing that:

Where the amount payable by the
Plan for an insured service ren-
dered by a physician is not pre-
scribed by the Regulations, it is

the function of the General Man-
ager and he has the power to
determine the amount.

(p. 62)
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The Ombudsman recommended, pursuant to section 22(3)
(e) of the Ombudsman Act

,
that the Ministry of Health pay

that portion oT the complainant ' s claim which would have
been an insured benefit had the operation been performed
by a plastic surgeon. He also recommended that section 43
of Regulation 323/72 of the Health Insurance Act, be
amended to permit the General Manager To determine the
amount of payment for exceptional cases where medical
procedures are performed by persons in possession of the
necessary hospital privileges who are not physicians.

The Deputy Minister of Health responded on October 16,
1980, rejecting the conclusion and recommendations for the
reasons previously put forth by the Ministry.

Pursuant to section 22(4) of the Ombudsman Act, a copy
of the Ombudsman’s report and recommendations was for-
warded to the Premier. The Ombudsman reported the results
of his investigation to the complainant and the file was
closed

DETAILED SUMMARY NO. 10

This complainant
that a decision of
Health Insurance Plan

telephoned our Office
the General Manager of
(OHIP) was unreasonable.

complaining
the Ontario

In 1968, surgery to remove a growth on the complain-
ant’s jaw was performed by an ear, nose and throat spe-
cialist. Ten years later, the tumor reappeared and it was
recommended to the complainant by two doctors that the
growth be removed by a third doctor. The operation
involved an extensive surgical excision and immediate
reconstruction of the jaw area. When a bill was submitted
to OHIP by the surgeon, OHIP agreed only to pay for the
removal of the tumor as the surgeon was an oral surgeon.
Both the complainant and her oral surgeon were of the
opinion that the surgery was unusual and should have been
given independent consideration by an OHIP referee. The
oral surgeon was also of the opinion that the surgery
could not be considered simply as dental work, and should,
therefore, be a benefit under OHIP.

Following the General Manager’s decision not to pay
the claim in full, the oral surgeon wrote to an OHIP
referee expressing his opinion why the complainant’s claim
should be paid. The OHIP referee advised he was aware
’’that the OHIP list of procedures and the fees for same
are inadequate”. The referee went on to indicate that the
above notwithstanding, he did ’’not have the authority to
approve fees for services which are included in the Act
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and Regulations
Insurance Plan".

which pertain to the Ontario Health

The Ombudsman informed the then Deputy Minister of
Health of his intention to investigate this complaint. In
its response, the Ministry took the position that at the
time of the complainant's surgery it was limited to pro-
viding payment for the dental procedures specified in
section 43 of Regulation 323/72 (now section 46 of Regula-
tion 452) under the Health Insurance Act ; that the only
dental procedure performed ^ich was listed in the Sched-
ule of Benefits was the tumor excision; and that there was
no provision for pre- or post-operative dental care, or
for independent consideration of the claim.

Our investigation revealed that the oral surgeon had
been granted operating privileges by the Chief of Staff at
the central Ontario hospital. At the time of the opera-
tion, the complainant was unaware that the services to be
performed
services

by the oral surgeon were, in part, not insured

During the course of the investigation, it appeared to
the Ombudsman that it might be open to him to conclude
that the Ministry's decision not to pay appropriate parts
of this claim was, in the words of section 22(l)(b) of the
Ombudsman Act, "in accordance with a rule of law or provi-
sion oT any Act... that is, or may be unreasonable ... or
improperly discriminatory". The complainant's surgery was
necessitated by the re-emergence of an earlier tumor; it
was an unusual dental surgical procedure; the claim would
have been paid in part if the surgery had been performed
by a physician; the oral surgeon had been granted operat-
ing privileges by the Chief of Staff of the central
Ontario hospital; the complainant
time of the surgery that OHIP would
tion if it were performed by an
Ombudsman was
ant acted in

not aware at the
pay for the opera-
surgeon; and the

of the tentative opinion that the complain-
a reasonable manner by engaging the recom-

was
not
oral

mended oral surgeon.

In light of his possible conclusion, it appeared open
to the Ombudsman to recommend tentatively, pursuant to
section 22(3)(e) of the Ombudsman Act, that the Ministry
of Health pay that portion ol the complainant's claim
which would have been an insured benefit had the operation
been performed by a physician. He further recommended
tentatively that section 43 of Regulation 323/72 of the
Health Insurance Act be amended to permit the General
Manager to determine the amount of payment for exceptional
cases where medical procedures are performed by persons in

possession of the necessary hospital privileges who are
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not physicians. As required by section 19(3) of the
Ombudsman Act

,
he reported his tentative conclusion and

recommendation to the Deputy Minister on January 13, 1981.

Representations were received in writing on behalf of
the Ministry. In short, the Ministry could not agree that
the regulations should be amended to provide coverage for
cases such as the complainant's and advised that there
were no plans to amend the Act. These representations
were given careful consideration by the Ombudsman. The
Ombudsman also considered the position of the Ministry on
an earlier complaint dealing with the same basic facts
(see Detailed Summary No. 9), and the response of the
Ministry to the following recommendation contained in the
Seventh Report of the Select Committee on the Ombudsman:

...The Committee. .. recommends to the
Legislature for approval and adoption
that the Ministry of Health cause an
amendment to be made to the Health
Insurance Act providing that:

Where the amount payable by the
Plan for an insured service ren-
dered by a physician is not pre-
scribed by the Regulations, it is
the function of the General
Manager and he has the power to
determine the amount.

(p. 62)

The General Manager of OHIP expressed the Ministry of
Health's concerns with the recommendation and agreed
instead to include "Code R990" (now Code R991) in the OHIP
Schedule of Benefits. Under this code, independent con-
sideration will be given "to claims that are unusual but
generally accepted surgical procedures which are not
listed specifically in the Schedule".

As it appeared that Code R990 (now R991) would not
apply to the services rendered to the complainant by a

dentist, as insured services performed by a dentist are
restricted to those specified in the regulation, the
Ombudsman remained of the view that the Ministry's deci-
sion, not to pay an appropriate part of the claim, was "in
accordance with a rule of law or a provision of any Act...
that is or may be unreasonable ... or improperly discrimina-
tory" .

Therefore, on May 5, 1981, the Ombudsman recommended,
pursuant to section 22(3)(e) of the Ombudsman Act, that
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the Ministry of Health pay that portion of the complain-
ant’s claim which would have been
the operation been performed by a
man also recommended that section
of the Health Insu rance Act be

determineGeneral Manager to determine the
exceptional cases where medical
by persons in possession of the
leges who are not physicians.

an insured service had
physician. The Ombuds-
43 of Regulation 323/72
amended to permit the
amount of payment for

procedures are performed
necessary hospital privi-

The Deputy Minister responded to the Ombudsman's
report by letter dated September 23, 1981, and stated in
part

It is very important to recognize that
our program in respect of dentists'
services differs fundamentally in pur-
pose, scope and character from the
hospital and medical care programs; it
was never intended to do more than
assist residents of Ontario in meeting
a very limited part of the cost of
dentists' services.

He also stated that the provisions for insured dental
services in the regulations were decided upon "after
consultation with the profession". The Deputy Minister
further advised that, in his view, it would not be appro-
priate for officials of OHIP to have "discretionary
authority" in the administration of the Plan, as this
discretion could "introduce the possibility of decisions
which could well be arbitrary, unfair or discriminatory
and in addition could produce financial impacts which
would be totally unacceptable to the Government".

After consideration of all the facts, the Ombudsman
forwarded a copy of his report and recommendations to the
Premier pursuant to section 22(4) of the Ombudsman Act.
The Ombudsman reported the results of the investigation to
the complainant and the file was closed.

DETAILED SUMMARY NO. 11

The complainant wrote to the Ombudsman with a com-
plaint concerning a decision of the Board of Directors of
Chiropractic denying him an opportunity to write the
Ontario Chiropractic Licensing Examination.

The complainant was enrolled in a 40-month course of
continuous instruction at a college of chiropractic in the
United States. In order to qualify to write the Ontario
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Chiropractic Licensing Examination, the Board insisted
that he comply with section 25(2) of Regulation 228 (now
section 26(2) of Regulation 248) made under the Drugless
Practitioners Act which states, in part, that "the course
Tn chiropractic shall include not less than four academic
years of nine months each with at least 4,200 hours of
instruction...". The Board interpreted the section so as
to require that the complainant take three-month vacations
between each of his nine-month academic sessions.

The complainant contended that this was unreasonable,
and stated that it would be financially oppressive to
extend his education while residing in the United States.
Further, he stated that by taking 40 months of continuous
instruction, he was actually exceeding the 36 months pre-
scribed by the regulation. The complainant felt that if
he completed the required hours of instruction, and if he
satisfactorily passed all his subjects, it should not
matter at what pace he did so.

The Board was informed of our intention to investigate
this complaint and two of our investigators met with an
official of the Board to discuss the matter further and to
obtain relevant documentation.

We learned that the Board had defined "academic year",
the term used in the regulation, to mean the months of
September to May, inclusive. It had concluded from this
that in order to comply with the regulation, and hence to
qualify to write the Ontario Chiropractic Licensing Exami-
nation, a candidate must show a period of 45 months be-
tween matriculation and graduation, including nine months
of vacation.

The Board was not able to provide any documented
policy reasons which would support its interpretation of
the regulation. A review of minutes of past meetings of
the Board, dating back to 1937 when the regulation was
passed, did not reveal any further information in this
regard

A representative of the Board stated that the Board
would not support changing the wording of the regulation
as such a change would not make an improvement to the
quality of chiropractic care. He suggested that students
require three-month vacations so that they can be recep-
tive to the following academic session. However, he could
not provide any evidence to suggest that students complet-
ing an accelerated course of study were less academically
prepared or that their work was inferior to students tak-
ing a program which included vacation periods. The repre-
sentative also stated that universities schedule their
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course programs to include nine months o£ academic study,
alternating with three-month vacations and, therefore,
students of chiropractic should follow this schedule.

Our investigation revealed that it was not uncommon
for universities to offer courses during the summer which
would enable a student to complete a four-year program in
less than four years. We also learned that most of the
chiropractic colleges in North America have been offering
a 36-month full-time in-residence chiropractic profes-
sional curriculum in an accelerated fashion for nearly 40
years, so that the entire program can be completed within
36 consecutive calendar months.

It appeared to the Ombudsman
26(2) of Regulation 248 would
"academic year" be restricted to
academic year. He formed the
student's program consisted of at

that nothing in section
seem to require that
mean a September to May
opinion that provided a

least four units of nine
months each and at least 4,200 hours of instruction, the
regulation appeared to be satisfied. The Ombudsman,
therefore, came to the possible conclusion that the Board
was unreasonable in denying the complainant an opportunity
to write the Ontario Chiropractic Licensing Examination.
Accordingly, the Board was advised of the possible conclu-
sion and the possible recommendation that the Board alter
its interpretation of the regulation, pursuant to section
19(3) of the Ombudsman Act.

Representations were received on behalf of the Board.
The Board could not agree that its interpretation of the
regulation was unreasonable and, therefore, would not
allow the complainant an opportunity to write the Ontario
Chiropractic Licensing Examination. The Board maintained
that it had consistently interpreted the regulation to

mean four academic sessions of nine months in each of four
calendar years. However, a representative of the Board
agreed that it was possible to question whether the regu-
lation intended "academic year" to be qualified by "calen-
dar year".

other health disci-
revealed that other
differently in that

Representatives of the Board stated that the Board's
interpretation of the regulation had traditionally served
Ontario well and was in line with
plines. Our investigation, however,
health disciplines are administered ,

academic standards are determined independently by each of

the educational institutions offering health discipline
courses. Provided a student meets the academic standards
of the institution in which he or she is enrolled, it is

open to that student to write the applicable licensing
examination.
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The Board also maintained that its interpretation of
the regulation allowed the Board to control the quality of
Ontario chiropractors. Nevertheless, the Board did not
provide evidence that students completing an accelerated
course of study were less academically prepared than stu-
dents complying with the regulation.

Further, the Board expressed concern that if its
interpretation of the regulation were opened up, it might
make the Board’s task of administering the legislation
more difficult.

Lastly, the Board stated that its interpretation of
the regulation limited the number of chiropractic students
leaving Ontario to attend schools in the United States and
also limited the influx of practitioners from the United
States. The Ombudsman concluded, however, that the regu-
lation was not intended for these purposes and it was,
therefore, not reasonable for the Board to apply it in
order to achieve them.

Additional investigation was conducted in order to
determine what course requirements are necessary to write
chiropractic licensing examinations in other Canadian
provinces. Representatives of provincial chiropractic
associations were contacted in each province, with the
exception of Newfoundland. It appeared that Ontario is
the only province which strictly requires students to
complete a course of study which includes four years of
nine months each. We found that British Columbia and
Quebec, the only other provinces which have similar
requirements, are willing to make exceptions by allowing
students who have completed an accelerated course to write
the provincial examinations.

After reviewing the representations made by the Board
and the additional information obtained during the inves-
tigation, the Ombudsman determined, pursuant to section
22(l)(b) of the Ombudsman Act , that it was unreasonable of
the Board to interpret section 26(2) of Regulation 248 to
require that the four, nine-month academic sessions be
separated by three-month vacations. Accordingly, he wrote
to the Board recommending, pursuant to section 22(3)(c)
and (d) of the Ombudsman Act ,

that the Board alter its
practice of interpreting the regulation in this manner,
and acknowledge that the complainant had satisfied the
requirement of the regulation and is, therefore, eligible
to write the Ontario Chiropractic Licensing Examination.

A reply was received from the Board indicating that it

would not be implementing the Ombudsman's recommendation.
As a result, the Ombudsman sent a copy of his report to
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the Premier, pursuant to section 22(4) of
Act; the complainant and the Board were so
file was closed on April 6, 1981.

the Ombudsman
ad vi sed . Our
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DETAILED SUMMARY NO. 12

This complaint was brought to the attention of the
Ombudsman by a letter from the complainant dated November
19, 1980.

The complainant stated that he had written to the
Minister of Housing on August 14, 1980, stating his objec-
tions to a certain amendment to the Official Plan of his
local municipality and requesting that the proposed amend-
ment be referred to the Ontario Municipal Board for a
hearing pursuant to what was then section 44(1) of the
Planning Act . On September 4, 1980, the Minister wrote to
the complainant stating that he would not refer the amend-
ment and that, in his opinion, the request was made only
for the purpose of delay.

The Ombudsman wrote to the Minister of Housing on
February 25, 1981, advising the Minister of his intention
to investigate this complaint. The Deputy Minister re-
sponded in a letter dated March 12, 1981, stating that the
Minister had fully considered the complainant's concerns.

During the investigation, it was determined that the
Official Plan amendment in question had been made by the
municipal council at the request of a developer. The
developer was engaged in the construction of a condominium
building but had decided, after starting construction, to
enclose the balconies with glass, thus increasing the
floor space index on the building site beyond the ratio
allowed by the Official Plan. The floor space index is a
ratio of floor space to lot area. In the formula for
calculating the floor space index, the floor space of open
balconies is not counted but the floor space of enclosed
balconies is.

The complainant noted that
very recently been approved by
opinion that the amendment of
after its approval tended to
Official Plan as a planning

the Official
the Minister;
the Official
reduce the

guideline and

Plan had only
he was of the
Plan so soon
value of the

was in itself a

bad planning practice. The complainant argued that the
hearing before the Ontario Municipal Board was the proper
forum in which he could argue his contention
that he had been unreasonably and arbitrarily
right to appear before the Board.

However, the complainant also stated that
object to the enclosure of the balconies. He
that the developer had other options it coul
enclose the balconies and yet remain within th
of the unamended Official Plan.

and he f elt
denied the

he did not
pointed out

i pursue to
; provisions
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During the investigation the Ministry put forth the
position that the proposed amendment was a technical modi-
fication as most planning criteria, the number of living
units in the project, the amount of traffic generated by
the unit, the amount of services required by the building,
and the size of the building itself, remained unchanged
and within the allowances of the Official Plan. The only
change authorized by the Official Plan amendment would be
the enclosure of the balconies.

The complainant responded that the question of whether
this amendment was merely "technical" or a departure from
good planning principles ought to be determined by the
Ontario Municipal Board and not by the Minister.

In considering this case, the Ombudsman determined
that the substance of the complaint was that the Official
Plan would be amended soon after it was approved. It was
the complainant's contention that amendments generally
should not be made at that time because the Official Plan
should be allowed to "work" and that any amendments should
be put off for some time, or in other words, delayed. The
complainant did not object to the work which the amendment
allowed. The Ombudsman, therefore, determined that the
Minister had not come to an unreasonable conclusion in
deciding that the complainant's request for a referral was
"made only for the purpose of delay" and also that the
Minister had not acted unreasonably in deciding not to
refer the proposed Official Plan amendment to the Ontario
Municipal Board.

The Ombudsman reported this decision to the complain-
ant and the Minister on November 3, 1981. Accordingly,
the file was closed.

DETAILED SUMMARY NO. 13

This was a complaint against a Housing Authority in
northwestern Ontario and the Ontario Housing Corporation
(OHC).

The complainants were both tenants in a senior citi-
zens' building managed by the Housing Authority and sub-
sidized by OHC. Prior to June 6, 1980, senior citizens
who were tenants in OHC subsidized housing paid rent in an
amount calculated solely on the basis of income. Those
who earned $6,700 or less per year paid annual rent equi-
valent to 201 of income. Those whose income exceeded
$6,700 paid annual rent of 20% of $6,700 plus 25% of all
income in excess of $6,700.
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On June 6, 1980, the Ontario Housing Corporation
adopted a new policy whereby the value of a senior citi-
zen's non- income-earning assets would also affect the
amount of rent payable. Tenants continued to pay 20% of
income up to $6,700, and 25% of excess income. In addi-
tion, tenants were required to assess the value of all
their non- income-earning assets and pay further rent at
the rate of $4.00 per month for each $1,000 of assets
owned in excess of $5,000. In no case would rent exceed
the fair market rental value of the premises.

Both complainants were owners of summer cottages. In
August, 1980, the Housing Authority notified them that
their rent would be increased in accordance with the new
policy. They complained to my Office in October, 1981,
that this decision was unreasonable.

After receiving the Chairman's statements in reply to
our notice of intent to investigate these complaints, the
files were assigned for investigation.

During the course of the investigation, OHC advised us
that the new policy had been adopted as part of a scheme
whereby senior citizens' housing was made available to a

larger group of applicants than had previously been eli-
gible. The Corporation had been aware for some time of a

high demand for its housing among senior citizens of all
incomes. Concurrently, in many areas of Ontario, there
were subsidized senior citizens' apartments standing
vacant because of a shortage of applicants whose incomes
were low enough to qualify them for residence.

Under the new policy up to 15% of the units in any
subsidized building were to be made available to appli-
cants who would previously have been ineligible. The
Corporation decided to charge rent in respect of non-
income-earning assets for two reasons:

1) In fairness, those who were wealthy
enough to own substantial amounts of

these assets must be considered wealthy
enough to pay higher rent, regardless
of income.

2) The policy would prevent prospec-
tive tenants from "hiding" their wealth
in non-income-earning assets. Although
this had not been a problem in the
past, it was perceived to be a poten-
tial source of abuse.
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It was the Ombudsman's understanding at the time that
a senior citizen who sold a non- income-earning asset would
be deemed to earn income of 81 per annum on the proceeds
of sale, which deemed income would be included with other
income for the purpose of rent calculation.

The cottage owned by one of our complainants had an
assessed value of $30,000. The new policy caused a rent
increase of $100 per month if the cottage was not sold.
If, however, it was sold, the deemed income resulting from
the sale would cause an increase of only $50 per month.
Other hypothetical calculations showed that as the value
of non- income-earning assets increased, the difference
between rent payable if they were kept, as opposed to rent
payable if they were sold, increased also.

At this stage of the investigation, the Ombudsman
reached the tentative conclusion that, while it was rea-
sonable to charge rent in respect of non- income-earning
assets, it was unjust or improperly discriminatory to
charge more rent to those who kept them than to those who
sold them and earned income on the proceeds. His tenta-
tive recommendation was that a new policy be adopted
whereby rent would be the same whether a tenant kept or
sold his assets. He was also prepared to recommend that
the rent policy be referred to a joint federal-provincial
project on senior citizens' housing which was then under
way. Since it seemed to the Ombudsman that the Housing
Authority and the Corporation could be "adversely affect-
ed" by his possible conclusions and recommendations, he
accorded to the Chairmen, pursuant to section 19(3) of the
Ombudsman Act

,
the opportunity to make representations

respecting his possible adverse report.

The Ombudsman received responses from both Chairmen.
The Chairman of the Housing Authority advised him that he
was bound to carry out Ontario Housing Corporation
policy. The Ombudsman agreed that the Chairman was in no
position to deviate from the policy.

The Chairman of the Corporation sent a lengthy re-
sponse. He began by correcting a misconception on the
Ombudsman's part. The Ombudsman was mistaken in believing
that proceeds of sale of non- income-earning assets were
automatically deemed to earn 8% income. The policy called
for actual income earned to be used for rent calculation.
Only where this could not be determined was the deemed
income provision used. Assuming a rate of return on pro-
ceeds of sale of 14% (reasonable at current interest
rates), it was then demonstrated that the difference in
rent chargeable to our complainants was considerably less
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than the Ombudsman had believed. Nevertheless, a differ-
ence was acknowledged to exist, which favoured those who
sold their assets.

The Chairman stated the Corporation's justification,
but after carefully considering his representations, the
Ombudsman was not persuaded.

It was the Ombudsman's view that the effect of the
policy was to encourage sales of non- income-earning as-
sets. It was noted that the result of such sales would be
an increase in income, thereby reducing the need to en-
croach on capital, so that the net effect may well have
been the exact opposite of what the Corporation suggested.

The Ombudsman acknowledged that the difference at the
time of the Chairman's response was relatively small,
because of the high interest rates prevailing at the
time. However, as interest rates drop, the difference in
rent increases. Had interest rates continued to climb, on
the other hand, the policy might have begun to operate so
that higher rent was charged to those who sold their
assets. The policy would then have encouraged the
acquisition of non- income-earning assets.

On September 21, 1981, the Ombudsman issued his report
on these complaints. He concluded, pursuant to section
22(l)(b) of the Ombudsman Act

,
that the policy "whereby a

different rent increase [was J charged to the complainants
...when electing to retain non- income-earning assets from
that which would [have been] charged should they elect to
sell their non- income-earning assets" was improperly dis-
criminatory. He recommended, pursuant to section 22(3),
that the practice be changed so that a senior citizen's
non- income-earning assets have imputed to them income
equivalent to that which would be acceptable as a reason-
able rate of return on conservative investments. In this
way, rent payable would be the same whether a tenant kept
or sold his non- income-earning assets. At the same time,
wealth could not be "hidden" in such assets.

On December 15, 1981, the Chairman of the Corporation
wrote to advise the Ombudsman that the policy had been
changed. Non-income-earning assets were to have an
imputed income attributed to them for rent calculation
purposes. This figure was to be adjusted at the beginning
of each year in accordance with the rate payable on the
previous quarter's Canada Savings Bond issue.

As this resolution was satisfactory to both the
Ombudsman and the complainants, our files on the matter
were closed on February 26, 1982.
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DETAILED SUMMARY NO. 14

This complaint, against the Ministry of Housing, was
brought to this Office on February 8, 1979. The complain-
ant, an employee of the Ministry, had been subjected to a
pre-dismissal hearing pursuant to section 31 of Ontario
Regulation 749 under the Public Service Act. The com-
plainant contended that the Ministry's decision to proceed
with the hearing was unreasonable and unfair in that it
resulted from certain allegations made by a temporary
clerk-typist

,
which constituted the sole evidence offered

by the Ministry.

The Hearing Officer had found that there was insuffi-
cient evidence to merit disciplinary action against the
complainant on all of the allegations. The complainant's
solicitor made requests of the Ministry that it reimburse
the complainant for his legal costs, which amounted to
$3,405.30. The Ministry rejected these requests. The
complainant felt that, given the circumstances, it was
unreasonable of the Ministry to have put him to the ex-
pense and humiliation of a hearing and to have refused to
reimburse him for his legal costs.

The Ombudsman wrote to the Deputy Minister of Housing
on March 7, 1979, and advised him of his intention to
investigate this complaint. In response, the Deputy
Minister stated that he followed what he believed to be
the accepted practice of arranging for a hearing to be
held under the Public Service Act in view of the serious
allegations made by the clerk-typist . The Deputy Minister
further stated that he believed that there was adequate
justification for the hearing being ordered and that he
would have been subject to more criticism had he not
ordered a hearing to clear the matter up.

The Ministry's position with regard to the complain-
ant's contention that he should be reimbursed for legal
costs was that there was no practice or legal authority to
allow a Deputy Minister to make such a payment.

The following facts were revealed by the investiga-
tion. On October 15, 1976, a clerk-typist who had been
employed at the Branch for less than a month delivered a

letter to the Deputy Minister of Housing in which she made
allegations against certain members of the Branch, includ-
ing the complainant, who she contended had entered in a

conspiracy to discredit the Director of the Branch. In
her letter, the clerk-typist named three other persons in
addition to the complainant as being responsible for dis-
rupting the normal operation of the Branch in an effort to
discredit the Director.
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On October 18, 1976, senior staff members of the Min-
istry of Housing met to discuss the various employee
problems being encountered in this Branch. At that meet-
ing, it was determined that any misconduct or failure to
adhere to administrative procedures on the part of the
complainant would be monitored and treated immediately by
the Director with the appropriate progressive disciplinary
action, either by verbal reprimands and written warnings
to be followed by a decision to suspend or dismiss, de-
pending on the circumstances. The complainant’s work
performance was to be closely monitored by the Director
and a demotion or transfer was to be considered if it was
determined that he was not meeting the requirements of his
position. It was also decided to explore the possibility
of a hearing to be conducted by the Deputy Minister or his
designate in accordance with section 31 of Regulation 749
under the Public Service Act to investigate the charges
contained in the clerk-typist * s letter.

On October 27, 1976, the Deputy Minister replied to
the clerk-typist requesting her co-operation in any inves-
tigation into matters that she had raised. The clerk-
typist replied by letter on October 30, 1976 that she had
no intention of being subjected to an investigation by
Ministry staff.

On March 30, 1977, the Director of the
confidential memorandum to the Deputy Mini
a new letter from the clerk-typist to the
indicating that she was now willing to
presence of her lawyer at a hearing into
outlined in her letter of October 15, 1976
requested that a hearing be conducted to
allegations made by the clerk-typist.

Branch wrote a

ster, enclosing
Deputy Minister
testify in the
the allegations
. The Director
look into the

On May 24, 1977, the Deputy Minister appointed a

Hearing Officer under section 23 of the Public Service
Act. The Deputy Minister stated that the purpose of the
hearing was to determine whether sufficient cause existed
for the removal or dismissal of the complainant from em-
ployment by reason of his misconduct during the course of

his employment.

A member of the Ministry’s Legal Services Branch was
appointed to represent the Ministry at the hearing and to

compile the evidence to be presented by the Ministry.

On several occasions, the Ministry’s solicitor advised
the Ministry that there was no hard evidence to be offered
in support of its allegations against the complainant and

recommended that the hearing be cancelled. The only
evidence at hand was the uncorroborated evidence of the



.

51

clerk-typist whose complaints concerned, in the solici-
tor's opinion, nothing more than "exaggerated office
disagreements". She noted a lack of co-operation on the
part of the Director of the Branch and the clerk-typist in
her efforts to compile evidence against the complainant.
She also raised the issue of unfairness, pointing out that
although the clerk-typi st ' s letter complained of the
behaviour of at least four Branch employees, the Director
requested pre-dismissal hearings for only two of them.

On August 16, 1977, the complainant was notified of
the Ministry's intent to proceed against him by way of a

heari ng

The hearing was held on March 13, 14 and 15 ,
1978.

The clerk-typist was the Ministry's only witness and her
testimony constituted the total evidence offered by the
Ministry in support of its allegations against the com-
plainant as outlined in the Notice of Hearing. The
Hearing Officer found in favour of the complainant and
stated that there was "insufficient evidence presented to
justify disciplinary action against (the complainant) on
all of the items listed in the Notice of Hearing." On May
31, 1978, the Deputy Minister of Housing informed the
complainant that he had received the Hearing Officer's
report on the hearing and advised that he was in agreement
with the findings.

The Ministry contended that it was aware, as early as
1976, that there was discord in the Branch, which it
attributed to a group of four employees, one of whom was
the complainant. Furthermore, the Ministry had received
information that the complainant was discontented with the
situation in the Branch and that he had expressed this
discontentment by making certain allegations against the
Director. Ministry staff had discussed the personnel
situation in the Branch with the Director who had provided
information and documentation regarding the complainant's
performance and workload. It was the Ministry's position
that the complainant was a problem employee and that the
Director was attempting to come to grips with the problems
posed by his behaviour in the Branch.

However, an examination of the Ministry of Housing's
personnel file on the complainant did not substantiate
this. On the contrary, it appeared that the complainant
was, in the words of the Ministry's solicitor, an "honest,
experienced, competent, and conscientious employee".
There were no reprimands against the complainant noted on
his file.
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During the course of the investigation, the Ombudsman
formed certain posssible conclusions and a recommenda-
tion. As required by section 19(3) of the Ombudsman Act,
he reported his possible conclusions and recommendation to
the Deputy Minister of Housing. The Ombudsman tentatively
concluded, pursuant to section 22(l)(b) of the Ombudsman
Act, that: 1) it was "unreasonable" for the Ministry ^
Housing to have proceeded against the complainant by way
of a hearing pursuant to section 31 of Regulation 749 made
under the Public Service Act based solely on the evidence
of the clerk-typist ; 2l it was "unreasonable" for the
Ministry to have proceeded with the hearing against the
complainant since preliminary inquiries conducted by its
solicitor after the appointment of the Hearing Officer
showed that the Ministry had no evidence at all to present
in some of the charges, no persuasive evidence on the
rest, and the solicitor had recommended on several occa-
sions that the proceedings against the complainant be
withdrawn; and 3) it was "unreasonable" for the Ministry
not to reimburse the complainant for the legal expenses
incurred by him as a result of the hearing, since the
Ministry needlessly subjected him to a hearing notwith-
standing the lack of any cogent evidence against him.

Accordingly, the Ombudsman tentatively recommended,
pursuant to section 22(3)(g) of the Ombudsman Act, that
the Ministry pay the complainant’s legal expenses . How-
ever, the Ombudsman explained that he was not suggesting
that as a general principle a ministry should pay legal
costs whenever a civil servant is successful in his sec-
tion 31 hearing. Rather, he was addressing the particular
circumstances of the complainant's case.

The Ministry responded to the Ombudsman's report on

March 26, 1981, accepting the possible recommendation.
The complainant was subsequently reimbursed for his legal
costs and the file on this matter closed.

DETAILED SUMMARY NO. 15

This complaint against a local Housing Authority in

central Ontario was made by a 73-year old man who felt

that he, his wife and their three-year old daughter were
being unreasonably denied housing.

The Ombudsman notified the Chairman of the Housing
Authority on June 23, 1980 of his intention to investi-
gate. In his response of July 3, 1980, the Housing
Authority stated its position that it had not housed the

family because their past rent paying and housekeeping
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practices, as confirmed by their previous landlords, in-
dicated that they would be a poor risk as tenants. The
Housing Authority also raised the question of criminal
charges involving child molesting which had been laid
against the complainant, adding that although the charges
were subsequently dropped, it must consider the safety of
other families in the housing project. The Housing
Authority stated its willingness to accommodate the family
in a rent supplement or isolated unit, thereby applying a
restrictive measure to the application.

During the investigation, the Housing Manager was
interviewed and the Housing Authority's file relating to
the complainant was examined. The complainant and his
wife were visited at their home and two of their previous
landlords, as well as their current landlord, were con-
tacted. Their Family Benefits workers were interviewed
and the relevant files of the Ministry of Community and
Social Services were reviewed.

The investigation revealed that while the complainant
initially applied for housing in 1976, his situation was
discussed for the first time at a Housing Authority meet-
ing in October of 1978. At that time, it was decided to
put the application on the pending file due to the com-
plainant's poor previous tenant record, unstable family
situation (a grandson occasionally lived with him), and
concern about his reputation as a child molester. Approx-
imately one year later, the Housing Authority discussed
the case again and decided to investigate his previous
tenancies. Three of his previous landlords were contact-
ed. One landlord found the complainant's conduct to be
"okay", but that there were arrears of rent. The second
stated that the complainant's housekeeping was unsatisfac-
tory, and that his attitude was poor. Information
obtained from a third person, from whom the
said he had never rented premises,
complainant's housekeeping was poor,
and social problems were suspected,
ity's file did not reveal how it had
nal charges, and although the Housing Manager stated that
the matter had been looked into, he was unable to confirm
who had been contacted.

was
complainant

indicating that the
he had rent problems
The Housing Author-

learned of the crimi-
ita

to

The investigator contacted the complainant's two most
recent landlords, one of whom indicated that the complain-
ant always paid his rent on time and that the family kept
house fairly well. The second landlord described the
complainant's housekeeping as "lousy" and said that he
would not have him back as a tenant although he confirmed
that the complainant paid his rent. The complainant's
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current landlord stated that the complainant paid the rent
on time each month and maintained a fairly good level of
housekeeping

The Housing Authority's file showed that three home
visits were conducted at the complainant’s residences.
The home visitor's first report noted that it was hard to
determine the level of housekeeping because the apartment
was very small and cluttered, with no closets. The second
home visit showed that the housekeeping was "fair", and on
the occasion of the third visit, the home visitor found
the housekeeping to be satisfactory. The family’s current
Family Benefits worker confirmed that she had recently
visited the family and although they had no advance warn-
ing of her visit, she found the house to be clean and
tidy. The investigator also found the complainant’s home
to be tidy and well kept.

Concerning the matter of the criminal charges, it was
found that these were charges of indecent assault and that
the complainant had been acquitted in September, 1976.
Our investigation indicated that the charges had come to
the attention of the Housing Authority via rumour, and the
Housing Authority had not taken any steps to confirm this
inf ormat ion.

The complainant stated that the Housing Authority did
not give him its reasons for not housing him. Our review
of the Housing Authority’s file seemed to confirm this as
there was very little correspondence to the complainant.
The complainant claimed that he was not aware of the
allegations against him concerning the rent arrears,
housekeeping and criminal charges until he was sent a copy
of the Housing Authority’s statement to our Office in
response to the Ombudsman’s letter of intent to investi-
gate.

Based on the results of the investigation conducted up
until that time, the Ombudsman formed the possible conclu-
sions, pursuant to section 22(l)(b) of the Ombudsman Act
that: (1) the Housing Authority had made an unreasonable
decision in 1978 when it put the complainant’s application
on the pending file due to his poor previous tenant
record, his unstable family situation and concern about
his reputation as a possible child molester since it did
not investigate his tenant record until a year later, and
no attempt was made to verify the facts relating to the
criminal charges; (2) the Housing Authority unreasonably
omitted to document fully the information on which it

relied to deny the family housing; (3) the Housing Author-
ity unreasonably omitted to inform the complainant of its
reasons for not housing him and his family; and (4) the
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Housing Authority unreasonably decided to apply restric-
tive measures to the application, as the available infor-
mation had not demonstrated that the family would be
undesirable tenants of a townhouse project.

The Ombudsman also made the following possible
recommendations, pursuant to section 22(3)(d) and (g) of
the Ombudsman Act : (1) that the Housing Authority fully
document i nf orma t i on provided to it which would influence
a decision not to grant housing; (2) that the Housing
Authority, unless there are compelling reasons to the
contrary, provide applicants with its reasons for not
housing them and give them an opportunity to respond; and
(3) that the Housing Authority immediately re-evaluate the
complainant’s need for public housing assistance in light
of his present situation, and reconsider the application
based only on the family's need, with no restrictive
measures applied. The results of the investigation, along
with the possible conclusions and possible recommendations
were set out in letters dated June 11, 1981, addressed to
the Chairman of the Housing Authority and the Housing
Manager, and they were provided with an opportunity to
make representations.

The Housing Authority stated, in a letter dated July
2, 1981, its full agreement with the Ombudsman's first and
second recommendations, in that full documentation should
be maintained on file which may influence a decision not
to grant housing, and that applicants should be provided
with the reasons and an opportunity to respond. The Hous-
ing Authority disagreed with the Ombudsman's third pos-
sible recommendation stating that the basic concept of
safeguarding the children of its tenants was an important
issue

In view of the Housing Authority's representations,
the issue then became whether the Housing Authority had
acted unreasonably in applying a restrictive measure to
the complainant's application because he posed a potential
risk as a child molester to the children of the Housing
Authority's tenants.

After considering the Housing Authority's representa-
tions, the Ombudsman wrote to the Housing Manager on
September 11, 1981, stating that he was pleased that the
Housing Authority had concurred with his first two recom-
mendations. The Ombudsman's letter went on to say that it

appeared that the Housing Authority's conclusion that the
complainant posed a potential risk to the children of its
residents and the ensuing decision to apply the restric-
tive measure may have been based on insufficient evi-
dence. The Ombudsman requested a meeting with the Housing
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Manager and the Chairman of the Housing Authority in order
to discuss this point. During this meeting on October 21,
1981, the Housing Manager stated that the Housing Author-
ity had received information that the complainant's health
was failing. The Housing Authority had considered this
information at its previous meeting and also gave consid-
eration to the fact that six years had passed without any
occurrence of child-molesting activity on the part of the
complainant. The Housing Manager reported that in a

majority decision, the Housing Authority had accepted the
complainant's application for housing and he had been
placed on the waiting list with no restrictive measures
applied

In view of these facts, and the action taken by the
Housing Authority, the complaint was considered to be
resolved and the file was closed on November 6, 1981.
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DETAILED SUMMARY NO. 16

This complaint was made on March 3, 1981,
perty owner whose property assessment had been
a Judge of the County Court so as to include
assessed as farm land.

by a pro-
altered by
a portion

Informal inquiries revealed that this alteration
occurred after the assessment roll had been returned to
the Clerk of the Municipality. The code applied by the
Ministry of Revenue on the roll therefore remained "RU"

,

indicating an entirely residential property. The Ministry
of Intergovernmental Affairs relied on the coding as it
appeared on the roll to determine those property owners
entitled to apply under the Farm Tax Reduction Program for
a rebate of property tax paid on farm land. This com-
plainant, therefore, did not receive application forms and
was unable to apply for a rebate. The complainant felt
that it was unfair that he had thus been denied a rebate.

The Ombudsman notified both the Ministry of Revenue
and the Ministry of Intergovernmental Affairs on July 8,
1981, of his intention to investigate this complaint and
requested a statement of their positions.

In his response of August 25, 1981, the Deputy Minis-
ter of Revenue noted that after a review of the situation,
he had instructed his staff to inform officials of the
Ministry of Intergovernmental Affairs that there should
have been a coding change with respect to this property.
Shortly thereafter, the responsibility for the Farm Tax
Reduction Program was transferred to the Ministry of
Municipal Affairs and Housing.

The Ombudsman then received a letter on September 30,
1981 from the Deputy Minister of Municipal Affairs and
Housing stating that the complainant’s applications for
the rebate were being processed. Within a week of the
Ombudsman's receipt of this letter, the complainant con-
firmed having received and cashed cheques for the amount
of his rebate.

As the matter had been resolved to the satisfaction of
the complainant, the file was closed on October 19, 1981.
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DETAILED SUMMARY NO. 17

The complainant contacted the Ombudsman during a

hearing held in Windsor in November, 1978. The complaint
focused on the decision of the Appeal Board of the Work-
men's Compensation Board to deny a request for continuing
entitlement for a right knee disability which the worker
maintained was related to his work accident of March 30,
1971. After determining the Ombudsman's jurisdiction to
investigate, the Board was notified of the substance of
the complaint.

The injured worker first experienced non-corapensable
right knee discomfort in 1959. There was also some infor-
mation to suggest that the complainant injured his right
knee in a non-compensable motor vehicle accident in 1968.
Employment records revealed that subsequent to January,
1968, the complainant had a right knee "cartilage problem"
and that in March, 1969 he had a "possible damaged menis-
cus or orthopaedic problem" in his right knee.

On March 30, 1971, the complainant's right knee gave
out and he fell three feet into a pit. The same day, the
complainant's family physician diagnosed a strained right
calf muscle. Right knee x-rays taken on April 28, 1971,
revealed "minimal osteoarthri tic changes". An orthopaedic
specialist examined the complainant in October, 1971 and
diagnosed a right medial meniscus tear. The specialist
arranged for surgery in October, 1971 and notified the
Board that the knee joint appeared to be satisfactory
except for some degenerative changes. The Board allowed
the complainant's claim on the basis of an aggravation of
pre-existing degenerative changes in his right knee and
awarded compensation benefits until the complainant
returned to work on February 1, 1972.

In May, 1976, because of further right knee discom-
fort, the complainant visited his orthopaedic specialist.
The injured worker was then referred to another specialist
for a second opinion. The second specialist recommended
surgery which was performed in November, 1977.

A senior Board medical official reviewed the case on
two separate occasions and formed the opinion that the
continuing right knee problems were the result of a pre-
existing condition and not related to the compensable
accident. The specialist who performed the complainant's
surgery, however, was of the opinion that a direct sequen-
tial relationship existed between the accident and the
condition requiring further surgery.
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During the course of the investigation, the Ombudsman
consulted an independent orthopaedic specialist in an
attempt to resolve the medical disagreement. The com-
plainant’s work history and his medical record were sent
to the specialist. In a report dated July 7, 1980, the
specialist stated that the complainant would not have
required surgery in 1977, if he had not torn his medial
meniscus previously and had it removed in 1971.

Before the Ombudsman took any further action in this
matter, the independent specialist’s report was sent to
the Board on July 18, 1980, to determine if the Board was
prepared to reconsider its previous decision. The Board
advised the Ombudsman that it was prepared to reconsider.
Accordingly, a new decision dated May 13, 1981, was ren-
dered. The decision in part stated:

...The Appeal Board finds the validity
of the original acceptance of the
meniscus repair as a charge against
this claim, highly suspect. The Appeal
Board is not, however, prepared to re-
verse this decision. The Panel accepts
the Surgical Consultant’s opinion vis-
a-vis the relationship between the sur-
gery and its sequelae, and the subse-
quent development of the post-traumatic
arthritic condition. The Appeal Board
therefore concludes that (the complain-
ant’s) entitlement includes the surgery
carried out on November 2nd, 1977.

The complainant was advised by letter on June 3, 1981,
that his file would be closed, as the complaint had been
resolved

DETAILED SUMMARY NO. 18

The complainant advised the Ombudsman on August 28,
1978, that he was dissatisfied with a decision of the
Appeal Board of the Workmen’s Compensation Board. Speci-
fically, he contended that he was entitled to temporary
total benefits from the Board for the period December,
1977 to April, 1978.

The Chairman of the Workmen’s Compensation Board was
subsequently notified of the Ombudsman’s intention to
investigate this complaint. The Vice-Chairman of Appeals
advised the Ombudsman that the Board did not wish to make
a statement concerning the facts of the case at that
time. The file was then assigned for investigation.
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The investigation showed that the complainant, a car-
penter in his fifties, bent down at work, slipped on some
dirt and twisted his left knee in November, 1976. Prior
to this compensable accident, the complainant had a condi-
tion in his left leg which had been present since his
youth. Corrective surgery had been performed in October,
1945. He had commenced working for the accident employer
in October, 1955 and had an excellent work history during
his twenty-five years of service.

The Workmen's Compensation Board accepted the claim as
compensable and awarded benefits to the complainant.

On December 1, 1977, the complainant was examined by a
surgical consultant at the Workmen’s Compensation Board.
The consultant determined that the injured employee was
capable of returning to his pre-accident work. Benefits
were therefore terminated. The complainant's ortho-
paedic specialist, however, continued to report to the
Board that the patient was making slow improvement and was
not yet ready to return to work. By the end of April,
1978, the complainant had returned to work and had no
further problems with his leg.

The Appeal Board, in its decision, denied the worker
further benefits because it found that the ongoing dis-
ability was due to the complainant’s pre-existing non-
compensable disability.

During the course of the investigation, the Ombudsman
came to the possible conclusion, pursuant to section
22(l)(b) of the Ombudsman Act , that the Appeal Board was
"unreasonable" to find that FRe pre-existing condition was
the disabling factor. In support of his conclusion, the
Ombudsman noted the family doctor’s statement that he had
not treated the complainant for any leg complaints for the
last thirteen years, the complainant’s work history, and
the treating orthopaedic surgeon’s opinion that the leg
condition was an incidental condition and the underlying
cause of disability was the knee injury. The Ombudsman
also indicated that it might be open to him to recommend,
pursuant to section 22(3)(g) of the Ombudsman Act ,

that
the Board revoke its decision and grant the complainant
entitlement to temporary total benefits.

The Workmen’s Compensation Board and the employer were
accorded an opportunity, pursuant to section 19(3) of the
Ombudsman Act

,
to make submissions concerning the Ombuds-

man’s possible conclusion and recommendation.

The Board indicated that it was not prepared to imple-
ment the Ombudsman’s possible recommendation because the
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evidence relied on by the Appeal Board had not been
refuted by the Ombudsman. The employer agreed with the
Ombudsman’s possible recommendation.

After considering these submissions, the Ombudsman
issued a report pursuant to section 22 of the Ombudsman
Act and recommended that the Board revoke its decision and
grant the complainant entitlement. This recommendation
was based on the Ombudsman’s conclusion that the Appeal
Board had been ’’unreasonable” in finding that the com-
plainant’s ongoing disability was due entirely to his pre-
existing non-compensable disability.

Further discussion ensued between the Workmen’s
Compensation Board and the Ombudsman. At the Board’s
suggestion, the Ombudsman agreed to having the claimant
examined by an independent medical specialist to obtain a

further opinion.

On June 17, 1981, the complainant was examined by an
orthopaedic specialist who subsequently recommended to the
Board that the benefit of doubt be extended to the com-
plainant. In a letter dated August 11, 1981, received
from the Board, the Ombudsman was advised that total dis-
ability benefits from December 2, 1977, to April 28, 1978,
would be paid to the complainant.

Upon receiving the new decision of the Appeal Board,
the Ombudsman concluded that the action taken by the Board
to extend entitlement for the above period was appropri-
ate, and after advising the Board and the complainant of
the results of the investigation, the file was closed.
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DETAILED SUMMARY NO, 19

On August 3, 1979 the complainant sent a copy of a
Workmen's Compensation Board Appeal Board decision to the
Ombudsman. In a telephone conversation with a member of
the Ombudsman's staff on August 20, he stated his dis-
satisfaction with the decision which refused to increase
his attendance allowance.

The Workmen's Compensation Board was notified of the
Ombudsman's intention to investigate. The Chairman indi-
cated that the Board did not wish to make a statement at
that time. The file was then referred to a member of our
investigative staff for investigation.

The investigation showed that the worker had suffered
a severe head injury in 1974. After a lengthy recupera-
tion, he was determined to be 100% disabled by the Work-
men's Compensation Board, because of visual impairment,
deficiency of mental functioning, dizziness, residual left
hemiparesis, and post-traumat ic personality changes.

Since the complainant was unable to attend to his own
needs and was not able to be left alone, the Board granted
his wife an attendance allowance of $60 per month. This
allowance was increased to $120 per month retroactive to
November 25, 1975. In accordance with the Board's policy
outlining the different classifications for those entitled
to attendance allowances, the complainant was placed in
Group 2.

The complainant appealed the classification. In its
decision dated March 12, 1979, the Appeal Board concluded
that the allowance was granted in conformity with the
policy and that the evidence did not indicate that the
Board should depart from that policy. The award was con-
firmed and the appeal was denied. Amendments to the
amounts payable under this schedule increased the monthly
award to $204 per month.

During the course of his investigation, the Ombudsman
formed the tentative conclusion, pursuant to section 22(1)
(b) of the Ombudsman Act , that the decision was based on a

policy, whi'cH was in p¥rt "unreasonable", in that it was
too restrictive. In support of this conclusion, the
Ombudsman noted that Group 1 head injury victims, accord-
ing to the policy, would require supervision as for a

child. In the Ombudsman's view, notwithstanding the tasks
required of the person supervising the injured party, the
minimum cost to provide supervision as for a child would
be in the neighbourhood of $300 to $400 per month. The
Ombudsman also noted that section 52(l)(c) of the
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Workmen’s Compensation Act required the Board to provide
such attendance "as may he necessary as a result of the
injury". That being the case, the Ombudsman was of the
view that the Board should make a realistic determination
of the reasonable costs for such services.

The Ombudsman also came to the conclusion that it was
"unreasonable", given the evidence, for the Appeal Board
to find that it should not have departed from the guide-
lines expressed in the policy. This conclusion was based
on the evidence of the rehabilitation officer, which indi-
cated that the complainant needed constant supervision and
frequent assistance. It appeared that the Board was "un-
reasonable" to insist that the complainant's attendance
allowance should remain at an arbitrary figure stated in
guidelines when the cost of the attendance to which he was
entitled obviously exceeded that amount.

The Ombudsman, therefore, made the possible recommen-
dations, pursuant to section 22(3)(d) and (g) of the
Ombudsman Act

,
that the Board should alter its policy

concerning attendance allowances to take into considera-
tion reasonable costs and that the Appeal Board should
revoke its decision and grant the complainant an atten-
dance allowance sufficient to cover reasonable costs.

The Board and the accident employer were invited to
make representations with respect to these possible con-
clusions and recommendations. No response was received
from the accident employer.

In its response, the Board indicated that the individ-
uals who were receiving Group 1 and 2 attendance allow-
ances did not require 24-hour attendance or supervision.
The Board also outlined the reasons why the complainant
did not meet the criteria for Group 3.

The Ombudsman considered the Board's response and
issued a final report dated March 1, 1982. In the Ombuds-
man's view, someone who requires supervision as for a

child would require a person to be available at all times
to check on him, although the injured party might not
require attendance in terms of dressing, washing, eating,
etc. It was unreasonable for the Board to assume that the
complainant could receive supervision including meal pre-
paration and attendance to the washroom for $204 per month.

The Ombudsman reiterated his possible conclusions and
recommended, pursuant to section 22(3)(d) of the Ombudsman
Act, that the Board alter its policy of attendance al low-
ances, taking into consideration the reasonable costs.
The Ombudsman also recommended that the Board revoke its
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decision and award the complainant an attendance allowance
sufficient to cover reasonable costs of providing super-
vision and assistance which his condition necessitated.

On March 28, 1982, the Ombudsman was advised that the
Board did not intend to implement his recommendation. A
written response to the Ombudsman's report had not been
received; however, in the Ombudsman's opinion sufficient
time had elapsed and therefore he referred the matter to
the Premier pursuant to sections 22(4) and 22(5) of the
Ombudsman Act . The results of his findings and the re-
sponse of the Board were reported to the complainant and
the file was closed.

DETAILED SUMMARY NO. 20

On July 4, 1979, the Appeal Board of the Workmen's
Compensation Board rendered a decision denying the com-
plainant entitlement to a permanent disability award for a

hearing loss. This decision was subsequently amended on
August 15, 1979, awarding the complainant wage loss bene-
fits under section 41 (now section 42) of the Workmen'

s

Compensation Act. On September 17, 1979, the complainant
wrote a letter to the Ombudsman requesting that he inves-
tigate this decision.

After receiving a reply from the Vice-Chairman of
Appeals in response to our notification of intent to
investigate this complaint, the file was assigned for
investigation.

The investigation of this complaint showed that the
complainant had suffered a hearing loss as a result of his
exposure to high levels of noise at work. A 25 decibel
loss was found in one ear and a 41 decibel loss in the
other. To avoid further deterioration in his hearing, the
complainant was provided with another job by his employ-
er. The change in job resulted in a twel ve-cent-per-hour
wage loss.

In its decision, the Appeal Board granted the worker
entitlement to benefits to compensate him for that wage
loss. These benefits, however, were to be discontinued
when his post-hearing-loss earnings equaled his pre-
hearing-loss earnings. The worker's earnings had
increased because of a union contract granting adjustments
to both pay scales. The worker continued to earn less
than he would have in his pre-hearing-loss job category.

However, the Appeal Board denied the complainant
entitlement to a permanent disability award because, in
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the opinion of its Medical Consultant, the complainant’s
hearing loss was not sufficient to warrant a permanent
partial disability award. The Medical Consultant stated
that the required 35 decibel loss in each ear had not been
establ i shed

During the course of his investigation, the Ombudsman
came to the tentative conclusion, pursuant to section
22(l)(b) of the Ombudsman Act

,
that the Appeal Board had

acted unreasonabTy by fettering its discretion. It
appeared to the Ombudsman that the complainant was not
granted benefits because he did not meet policy guidelines
rather than because of any statutory bar to such entitle-
ment. Because in the Ombudsman’s view, if it had not been
for the hearing loss, the complainant would not have
experienced an impairment to his earning capacity, he met
the requirements of section 42(1) [now section 43(1)]
the Workmen’s Compensation Act . The Ombudsman made
possible recommendation, pursuant to section 22(3)(c)
the Ombudsman Act

,
that the Board vary its decision

grant a permanent disability
loss.

award for bilateral

of
the
of

and
hearing

Since it seemed to the Ombudsman that the Board and
the employer could be adversely affected by his possible
conclusion and recommendation, he accorded the Board and
the employer an opportunity to make representations pur-
suant to section 19(3) of the Ombudsman Act .

In its response, the Board indicated that the com-
plainant had not met the guidelines as provided for under
section 42(3) [now section 43(3)] of the Workmen’s Compen -

sation Act. The Board also stated that a reduction Tn
earnings Jid not establish the existence of a permanent
disability for the purposes of an award under section
42(1) [now section 43(1)]. The employer indicated that it

did not agree with the Ombudsman’s possible recommenda-
tion, and agreed with the Board’s final disposition of the
matter. The Ombudsman carefully considered these repre-
sentations .

In his report dated August 19, 1981, the Ombudsman
concluded, pursuant to section 22(l)(b) of the Ombudsman
Act, that the Appeal Board had failed to reasonably exer-
cise its discretion by treating what were intended to be
guidelines as prerequisites for entitlement. By so doing,
the Board had failed to give the complainant’s request for
a permanent disability award proper consideration. Ac-
cordingly, the Ombudsman recommended that the Board should
cancel its decision and reconsider exercising the discre-
tion provided by section 42 (now section 43) of the Work-
men’s Compensation Act.
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The Board responded to the Ombudsman's report by stat-
ing that, in its opinion, its discretion was referable
only to deciding if guidelines were applicable. The Board
decided that the use of guidelines in this case was appro-
priate because any other decision would have been arbi-
trary. Therefore, the Board did not accept that it had
fettered its discretion and declined to implement the
Ombudsman's recommendation.

After considering the Board's response, the Ombudsman
determined that it was not an adequate or appropriate
response to his recommendation. On February 19, 1982 ,

pursuant to section 22(4) and section 22(5) of the Ombuds-
man Act

,
the Premier was informed of the results of the

Ombudsman' s investigation. The complainant and the Board
were also notified of the results of the investigation,
and the file was closed.

In an attempt to resolve the matter, further discus-
sions were held between the Ombudsman and the Vice-
Chairman of the Board on March 3 ,

1982. As a result of
that meeting, the Board provided the Ombudsman with a

further written submission which included an excerpt from
the publication of the American Academy of Ophthalmology
and Otolaryngology. According to this excerpt, the com-
plainant's hearing loss would have disabled him only from
hearing faint speech. Given this limited impairment, it
could not reasonably be said that he had a permanent dis-
ability. In considering these submissions, the Ombudsman
remained of the view that the hearing impairment suffered
by the complainant had caused an impairment to his earning
capacity and, therefore, was sufficient to warrant an
award from the Board.

DETAILED SUMMARY NO. 21

On October 30, 1978, the complainant's M.P.P. advised
the Ombudsman of the worker's dissatisfaction concerning a

decision of the Appeal Board of the Workmen's Compensation
Board. The M.P.P. requested that an investigation be
undertaken by the Ombudsman. The worker was dissatisfied
with the Appeal Board's decision to confirm a 65% perma-
nent disability award as an adequate reflection of his
disabilities stemming from his accident on April 25, 1969.

The Board was advised of the Ombudsman's intention to

investigate the matter. The Vice-Chairman of Appeals
indicated that the Board did not want to make a statement
and the file was then assigned for investigation.
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The investigation showed that following the accident
on April 25, 1969, the complainant underwent spinal sur-
gery in May, 1972. After the surgery, it became apparent
that the complainant was suffering from a psychiatric
disability and he was referred to a number of psychia-
trists.

In July, 1973, the Board psychiatric consultant re-
viewed the file and without the benefit of an examination
concluded that the relationship between the complainant's
compensable accident, the subsequent treatment and his
psychiatric condition was at least minimal. The Board
surgical consultant reviewed the previous memoranda and
concluded that the psychiatric disability was in the 10%
to 30% range. In May, 1976, the Board Senior Pension
Medical Officer assessed the complainant's psychiatric
disability at 70% but restricted the award to 35%. No
specific reasons were given by the Board pension advisor
for this restriction. The complainant was eventually
granted a 35% permanent disability award for his psychiat-
ric disability and a 30% award recognizing his residual
physical disability.

During the course of his investigation, the Ombudsman
came to the tentative conclusion, pursuant to section
22(l)(b) of the Ombudsman Act, that the Appeal Board's
decision, which conf i rmed the 35% award for the emotional
disability, was "unreasonable". Given the available evi-
dence, it appeared to the Ombudsman that the Appeal Board
was unreasonable in placing a 50% limitation on the com-
plainant's entitlement regarding his psychiatric disabil-
ity.

The Ombudsman's opinion was based on the Board's
policy concerning non-measurable pre-existing conditions,
which he assumed was the basis for the reduction in the
award. According to that policy, if a pre-existing condi-
tion produced a major pre-accident disability, the total
assessment of the award should be reduced by 50%. How-
ever, in reviewing the evidence, the Ombudsman was unable
to ascertain any indication of a major pre-existing dis-
ability. The Ombudsman noted a social worker's report in

May, 1978, which failed to establish that the worker's
psychological state was in any way a deterrent to his
capacity to work before the accident. The complainant's
family doctor reported that there was no indication that
he was not a well-balanced man before the injury. The
Ombudsman, therefore, made the possible recommendation,
pursuant to section 22(3)(g) of the Ombudsman Act

,
that

the Board vary its decision and grant the complainant the
full assessed value of his permanent partial disability
pension recognizing the non-organic component of the dis-
ability.
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Both the employer and the Board were accorded an
opportunity to make representations concerning the Ombuds-
man's possible conclusions and recommendation. Before
responding, the Board referred the matter to its Medical
Branch to determine the reasons for the reduction. The
Board also reviewed its relevant policy. On November 17,
1980, the Board advised the Ombudsman that it was not
prepared to implement the possible recommendation because,
in its view, the accident was minor and there was no dra-
matic triggering incident to cause any major psychological
disability. The Appeal Board also indicated that it was
unreasonable to assume that all of the psychological dis-
ability arose out of the compensable accident.

On October 1, 1980, the employer advised the Ombudsman
that the complainant did not have any psychological prob-
lems, nor was he under any mental stress, while in their
employ.

After receiving these representations, the Ombudsman
made further inquiries to establish the actual policy in

effect at the time of the decision. Policies concerning
psychological disability dated July 11, 1974, and the
Second Injury and Enhancement Fund dated May 5, 1970, were
provided by the Board. "Guidelines concerning the Adjudi-
cation with Respect to Mental Conditions under Workmen's
Compensation", dated October, 1979, were also submitted by

the Board. To clarify the issue, the Board was asked in a

letter dated May 21, 1981, to provide the exact policy
which was relied upon to reduce the benefits. On June 3,

1981, the Ombudsman was advised that the Board's decision
in this case was based on the practice of the Board, and
not any specific policy.

After considering these further submissions, the
Ombudsman issued a report on July 9, 1981. In that report
he expressed his opinion that the Appeal Board's decision
was "unreasonable" as there was insufficient evidence of a

pre-existing condition to justify a reduction in the award
granted for the psychological disability. The Ombudsman,
therefore, recommended, pursuant to section 22(3)(g) of

the Ombudsman Act, that the Board revoke its decision and

grant the complainant the full assessed value of his per-

manent partial disability award.

On November 5, 1981, the Board responded and indicated
that it would not implement the Ombudsman's recommendation
because the psychiatric award was reduced by one-half of

its assessed value in accordance with the policy at that

time. The Board indicated that the policy was to reduce

such awards where the effect of the prior condition was

high and the aggravating accident was minor. The Board
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indicated that the policy now in use recommended reduc-
tions when regard was given to the extent the pre-existing
condition influenced the injured employee's pre-accident
work record and social integration. Because of the new
policy, the Board indicated that it would reassess the
complainant. However, the reassessment was not possible
because the complainant had moved to Israel. The Board
then suggested that it would reassess the complainant if
he returned to Ontario.

Duri ng
Ombudsman
effect at
dence to
ability,
gestion that
an adequate

consideration of the Board's response, the
noted the confusion surrounding the policy in
the time of the decision and the lack of evi-
substantiate a pre-existing psychological dis-
He concluded, therefore, that the Board's sug-

the complainant be reassessed in 1981 was not
and appropriate response to his recommenda-

t ion. In the Ombudsman' s opinion, given the e vidience
before the Appeal Boaird in 1978, notwiths tanding which
policy was in effe;c t i t was unreasonable to reduce the
psychia trie award by S0% . Accordingly, a copy of his
report and the Board ' s response were pro1 vided to the
Premier

,
pu rsuant to sec;tions 22(4) and 22(5) of the

Ombudsman Act
complainant
closed on

were
January

The Workmen's
accordingly
4, 1982.

Compensation
advised and

Board and the
the file was

DETAILED SUMMARY NO. 22

This was a complaint against the Workmen's Compensa-
tion Board of Ontario for denying the complainant entitle-
ment to a temporary supplement under the provisions of
section 42(5) of the Workmen's Compensation Act . The
complainant felt that as~a result oT his compensable acci-
dent on January 29, 1964, his impairment to earning capa-
city was significantly greater than was usual for the
nature and degree of his injury as he had been compelled
to change his occupation to a lower paying job.

After receiving the Vice-Chairman of Appeals' state-
ment in reply to our notification of intent to investigate
this complaint, the file was assigned for investigation.

The investigation revealed that on January 29, 1964,
the complainant injured his back while in the course of

his employment as an underground miner. The complainant
returned to work in March, 1964, and while seeking regular
medical attention continued to work until 1973. In July,
1973, he suffered a recurrence of his back disability and
in April, 1974, surgery was performed. Due to the
complainant's change in occupation from underground mine
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