Removing assets from a pension plan -- approval of FSCO
required per Panel report
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Paul — below are two excerpts from the Panel’s report re: withdrawal of funds from a pension
plan. I’ve highlighted the sentence that confirms the Minister’s understanding. Please add any
additional comments and forward to the DMO.

Thanks,

Cindy

Excerpt 1
The public sector pension accounting standard notes that the sponsors could benefit from a

surplus by taking assets out of the Plans as well as by reducing their contributions. The standard
includes several specific conditions for a sponsor to recognize an asset based on withdrawal.
The Panel concluded that these conditions are not relevant to assessing the ability of a sponsor
to reduce contributions because:

o * The legal requirements for taking assets out of a plan and those for reducing
contributions are very different. Removing assets requires permission to do so in the
terms of the plan, agreement with plan members or approval of the joint sponsor, as well
as approval of the Financial Services Commission of Ontario. In contrast, the joint plan
sponsors are free to decide on their own level of required contributions as long as they
comply with the terms of the plan and with the Pension Benefits Act. All that is required
is for the joint sponsors to agree. No external approvals are needed. The Panel concluded
that the accounting answer should reflect the significant differences between the legal
regimes that apply to contribution reductions and asset withdrawals.

» * In the case, of OPSEUPP, the terms of the plan explicitly prohibit asset
withdrawals. However, they also explicitly provide that contribution reductions are
not asset withdrawals. The terms of the OTTP are not as explicit when it comes to
asset withdrawals. However, the Sponsors have agreed on a policy to guide the
use of surpluses in the plan — once previous reductions in pension benefits have
been restored, the next priority is to reduce contributions for both members and the
government. Thus, the government does not currently have an intention or ability
to benefit by taking assets out of the Plans.

Excerpt 2
There is considerable case law in Canada addressing single sponsor plans and the ability

of that sponsor either to withdraw surplus from the plan or take contribution holidays.
Critical to assessing the ability of the sponsor to withdraw surplus or take contribution
holidays are the plan trust agreement and plan text. Clear rights within the plan
documents can support the sponsor’s right to withdraw surplus or take contribution
holidays. However, the law treats surplus withdrawals on a very different basis from



contribution holidays.

Surplus withdrawals are highly regulated by the Ontario PBA, and are regulated
differently depending upon whether a surplus withdrawal is being considered from a
continuing plan or on plan wind-up. A threshold question in any case of withdrawal is
legal entitlement or 'ownership' of surplus. It is often the case that entitlement is not
clear, and that neither the employer nor the plan members have an incontrovertible claim
to a plan surplus. In Ontario, all surplus withdrawals are subject to the review and
consent of FSCO. In addition, either legal entitlement to the surplus must be established
or there must be an agreement between the employer, active members and retired
members about the surplus withdrawal. Arbitration procedures may also be utilized in
some jurisdictions to determine an allocation of surplus.

Under applicable case law and the Ontario PBA, it is generally considered that a sponsor
does not have a legal right to withdraw a surplus until these hurdles have been passed.
Since OPSEUPP specifically prohibits surplus withdrawal by either of the joint sponsors,
and OTTP is silent on the issue of surplus withdrawal, the joint sponsors cannot avail
themselves of any surplus through withdrawal (jointly or separately).

Consequently, the Panel concluded that the Ontario Provincial Government, as joint
sponsor, does not have any ability to access the net pension asset through surplus
withdrawals. This is consistent with the interpretation of the Ontario Provincial
Government and the Auditor General.

Conversely, the Ontario PBA expressly permits contribution holidays without any
requirement for FSCO review or approval. Although certain plan provisions have been
found to prohibit contribution holidays, this is the exception rather than the rule and
contribution holidays are commonly taken by sponsors of Ontario defined benefit plans.
In general, a plan text need not expressly permit a contribution holiday in order for a plan
sponsor to reduce its contribution on account of a funding surplus. The plan actuary may
take surplus into account in determining the required level of employer contributions.
The plan actuary is prohibited from doing so only when express plan provisions or
employer commitments require employer contributions regardless of any plan surplus.



