[INOTE TO DRAFT: CONFIRM THAT TORYS IS REFERRING TO THE OFA/MOE
PROPOSAL FROM SEPTEMBER 27T, ]

Toby,

Thank you for your draft proposal; we have set out below our conceptual comments and concerns
on it. Please note that the points below remain subject to the continuing review of OPG. Please also
note that we have not yet sought the dealers’ views on the proposal. We think it is premature to do
so until we settle these points amongst ourselves and a revised draft of the proposal is circulated
reflecting our agreement.

As further discussed below, your proposal deviates in some key ways from what we proposed in our
email of September 19 (attached) and raises the accounting and operational issues we tried to avoid
in the September 19th proposal. Given the need to settle the Protection Agreement as soon as
possible, we’d appreciate if we could discuss these points early next week.

Best Regards,
Nina

Accounting Issues:
E&Y has concerns from an accounting perspective with the level of Provincial oversight and input
on certain parts of the process, namely:

[There is minimal oversight and input from the Province so long as the pre-agreed scope and
parameters are adhered to.]

-that OPG will likely have to go back to the Province on each incurrence of debt and they will have
to do so prior to that incurrence

[The proposal is that basic information regarding an incurrence will be provided to enable the
province to (1) understand the nature and scope of the incurrence, to enable the Province to address
internal governance considerations and (2) to be satisfied that the proposed incurrences are in-line
with the pre-agreed parameters (the “Parameters”). The intention is not to curtail incurrences that
follow the pre-agreed approach. The timing of the notice to the Province may be a point of
discussion.]

-that OPG must certify and provide a lot of detailed reporting with respect to each incurrence of
debt

[As the entity running the program, OPG will be expected to provide the province with information
sufficient to enable the province to make sure any incurrence falls inside the Parameters. The
delivery of a certificate in an agreed form, just prior to the time of the incurrence, is meant to create
a brightline test for the financing entity’s counterparties to know that, so long as the certificate has
been delivered (even if it’s inaccurate), the Province will be bound. As you suggest below, any
inaccuracy will give rise to considerations between the province and OPG. The delivery of the
certificate at the time of an incurrence is considered an important due diligence confirmation for the
province.

What is the basis for E&Y expressing a reservation regarding the province having access to
underlying information about the “approved obligations”, which in turn will define the scope of the
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province’s own obligations if called upon under the change of law protection agreement (CLPA)?]
-the level of frequency of reporting in general (not just the certifications/information noted above
but also the contemplated annual forecasts and quarterly updates of those forecasts)

[Any surety in a similar circumstance would want to know the nature and extent of the obligations
incurred and to be incurred. That information is intended to allow the province to ensure
compliance with the Parameters. Please provide an alternative proposal that meets OPGs
requirements and still provides adequate information for the Province.]

-the negative pledge with respect to the exercise of certain options on the debt

[The idea is that if there is optionality in favour of the financing entity, and the exercise would affect
the payment profile under the CLPA, such an exercise following a Protection Event should not
affect the Province’s payment obligations. In effect, the payment schedule will crystalize and cannot
be accelerated or extended once the province becomes obligated to pay, following a Protection
Event.]

-the fact that OPG must give notice to the Province when incurring funding obligations that are
expressly excluded from the Protection Agreement

[The Province needs to understand the overall credit picture of the financing entity since it will
become a creditor (through subrogation) if it is called on to perform. Exclusions are narrowly
defined and should be minimal in practice.]

Taken as a whole, we understand that E&Y sees all of this as the Province exerting a level of control
on the debt that no typical guarantor would have.

[These checks and balances are in-line with the province not writing a “blank cheque” in relation to
future incurrences. Prudent sureties would be expected to exercise diligence - indeed to do less
could be evidence of interdependence and non-arm’s length terms, which presumably would be
unhelpful to E&Y’s analysis. | Please also advise if the Province’s accountants have reviewed the
proposal.

[The Province’s accountants are involved in this process and are also reviewing the proposal]

Practical Issues:
e The procedural steps to bind the Province are lengthy and complicated.
[The OFHPA will involve very significant and complex financings. The process is intended to
provide an appropriate level of third party enquiry given the size and scale of the financing
program to the province and in order to ensure the issuances are within the Parameters. | From
our perspective, as drafted, OPG will likely have to seek Provincial approval
[No approval is contemplated or expected by the Province, except if the incurrence is outside of
the pre-agreed boundaries.| on each debt issuance (which weakens the accounting as discussed
above)
[An explanation of the relevant accounting principles that E&Y has expressed concern about
would assist the province to understand E&Y’S concerns. Also, a detailed list of any particular
troublesome requirements would be helpful, with drafting suggestions as appropriate] [The
dealers and their counsel will have a reaction to the proposed adherence conditions but query
whether there is value in setting out the adherence conditions in the Protection Agreement itself.
[From the dealers’ perspective, the three listed requirements (namely, (1) quantum under the
program limit (2) delivery of the OPG certificate (3) absence of contrary notice from the
Province) can be easily and objectively verified by the dealers. These process requirements
should be reflected in the incurrence procedures as a check/balance at the relevant time, given
that the province will not otherwise be directly involved in the incurrence process but will be
obligated under the CLLPA]| Setting aside the mechanics of how we get there, the dealers want
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comfort that the incurrence of obligations by the financing entity will be covered by the

Protection Agreement.

[As noted above, the three listed requirements can be easily and objectively confirmed by the

dealers prior to a closing. inaccuracies or other failures within the certification process will not

negate the Province’s obligations] We would propose that the mechanics of any approval
process (once we settle the terms of that process) be the subject of a separate procedures
agreement or memo from the Province to OPG, whereby the Province delegates to OPG the
ability to bind the Province under the Protection Agreement with respect to an incurrence of
obligations so long as the adherence conditions in the procedures agreement or memo have
been met.

[As noted, this due diligence check/balance is how the province will ensure the issuances satisfy

the Parameters. It is anticipated that the Ministers will see this process as significant to the

exercise of their authorities under OFHPA 5(3). Ultimately, the Province will depend on OPG,
which is why the delivery of a certificate, without being impugned by an accuracy, is the
contemplated adherence condition - rather than making the confirmation of certificate accuracy

a condition, which we assume would be unwelcome by the underwriters.] The Protection

Agreement would then simply state that, upon OPG certifying to the indenture trustee that the

adherence conditions have been satisfied under the procedures agreement/memo, the Province

will be deemed to be bound under the Protection Agreement with respect to the specific
obligations incurred at the time of the certification.

[The Province wants an actual certificate to be delivered to it (not just the indenture trustee) as

part of the closing process. Also, the program limit and failsafe disapproval notice are

considered to be important safeguards for the province]

e In addition to the accounting concerns, the level of detail and frequency of reporting
required present timing and operational issues. For example, as part of the adherence
conditions, you are asking for details on the interest rate. However, pricing will in part be
driven off whether that specific incurrence will have the benefits of the Protection
Agreement.

e [In the case of details not known at the time the OPG certificate is to be delivered (which
will be expected to occur close to closing), it should be sufficient to indicate the process by
which those details will be finalized. For example, it would be sufficient to say “interest
rates to be set on or about [date| based on underwriting syndicate pricing indications”.]

Drafting Issues:

e DPlease refer to the existing terminology of the Act to ensure there is certainty on the
obligations covered under the Protection Agreement. We think the best way for you to
approach this would be to refer to all finance amounts and then expressly carve out what
you are proposing not be covered.

e [The proposal uses the specific defined terms from the OFHPA and regulation, in order to
tie back to the statute and appropriately narrow the scope to the obligations that are
reasonably known to require protection from the province. Considerable thought has been
given to the approach reflected in the province’s proposal. The Province wishes to focus on
each inclusion that requires the support arrangements, which should then be net of
available/free cash flows, set-offs, etc. Please provide specific comments on any specific
items of concerns.]

e We'd like to understand the reason OPG’s management fees have been excluded. [This is
still an open question under consideration.] We assume you do not intend for OPG’s
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reimbursement costs (costs incurred by OPG on behalf of the Financing Entity) to be
excluded? [Under consideration] Please advise why taxes are being excluded?
[CRA does not require/is not entitled by law to the benefit of the protection arrangement.
Please explain the logic of the request to include taxes]
e There are a few references to “exceed the maximum amount specified therefor in the
applicable governing document”. Please advise what is being contemplated here.
[For the Province’s support arrangement to apply to an obligation, the quantum of the
obligation must be factored into the program maximum test. if the obligation is a contingent
obligation, the province’s obligations must be capped so that the amount of the cap can be
factored into the program limit test]
e We have a number of other drafting comments which we’ll revisit once we’ve settled on the
conceptual points above and have reviewed a revised draft of the document.
[In the interest of time, please provide any other detailed comments you may have on the
September 27 version of the proposal as soon as possible]
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