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Background Information on Duke Energy and Duke Energy Florida
Duke Energy is a publicly-traded utility company with electricity generation and transmission networks in the Carolinas, Florida, Ohio, Kentucky and Indiana. Duke Energy Florida (“DEF”) is a subsidiary of Duke Energy and distributes power over much of central and north Florida. The Florida Public Service Commission (the “Commission”) regulates DEF and other electric utilities in Florida (including municipal or investor-owned electric utility, and rural electric cooperative which owns, maintains, or operates an electric generation, transmission, or distribution system).
Summary of Legislative Provisions on Asset Securitization
In 2015, section 366.95 of the Florida Statutes was created to enable “financing for certain nuclear generating asset retirement or abandonment costs”. This section includes asset securitization provisions to allow investor-owned electric utilities to set up a special-purpose vehicle (“SPV”) to issue secured bonds to finance the utility’s costs (“nuclear asset-recovery costs”) associated with the “early retirement or abandonment of a nuclear generating asset unit”. These provisions were likely introduced in response to the closing of Duke Energy’s Crystal River nuclear plant in 2013. According to DEF, “[t]his process, called Asset Securitization, will save customers approximately $600 million as compared to traditional cost recovery methods.”[footnoteRef:1]  [1:  Duke Energy announcement, “Duke Energy Florida cuts rates for customers”, February 8, 2016 <http://www.prnewswire.com/news-releases/duke-energy-florida-cuts-rates-for-customers-300216799.html>] 

Subsection (1) sets out the definitions of some key terms used in the section. The definition of “Assignee” provides examples of different legal structures to set up the SPV, including corporation, limited liability company, trust, partnership or public authority. The definition of “utility” limits the scope of this section to “investor-owned electric utilities”. “Nuclear asset-recovery bonds” are issued by the utility or assignee, and secured by the “nuclear asset-recovery property”, which is the property interest in the revenue stream arising from “nuclear asset-recovery charges”.
Subsection (2) requires the utility to submit a petition to the Commission for a financing order before the nuclear asset-recovery bonds can be issued. The petition needs to demonstrate that securitization would result in cost savings or would avoid or mitigate rate impacts compared to the traditional method of cost recovery. Subsection (2) further requires the Commission to address specific areas in its financing order, including: (i) the amount of nuclear asset-recovery costs to be financed by the bonds and the period during which the charges can be imposed on customers; (ii) detailed fact findings on cost-effectiveness and rate impacts; (iii) a requirement that charges be non-bypassable and paid by all existing and future customers receiving transmission or distribution services; and (iv) mechanisms for periodic adjustment in the nuclear asset-recovery charges.
Subsection (3) provides that the bonds are considered debt for the utility only for federal income tax purposes, and limits the Commission’s power to impose certain requirements in the financing order. 
Subsection (4) sets out specific requirements for utility bills, such as showing the nuclear asset-recovery charge as a separate line item on the utility bill. 
Subsection (5) creates a property right in the nuclear asset-recovery charges, which exists even if the charges have not been billed and may be pledged to secure the nuclear asset-recovery bonds. The utility may create a wholly owned subsidiary (the SPV) for the limited purpose of “acquiring, owning, or administering nuclear asset-recovery property or issuing nuclear asset-recovery bonds under the financing order”, which also protects the nuclear asset-recovery property from potential creditor claims. This subsection also provides priority rules for competing security interests in the nuclear asset-recovery property. Subsections (6) to (8) provides further guidance in connection with the transfer of nuclear asset-recovery property to an SPV.
Subsection (9) provides that the nuclear asset-recovery bonds are not debt of the state of Florida. An issue of such bonds does not obligate the state to levy any tax for its payment, although the state may provide bond guarantees or enhancements. Subsection (10) provides statutory authority for certain entities to invest in nuclear asset-recovery bonds. Subsection (11) provides a pledge from the state not to take actions to impair the value of the nuclear asset-recovery property. Subsections (12) to (15) include boilerplate provisions such as conflicts, severability and penalties for incompliance.
Duke Energy Florida’s Financing Order and Bond Issuance
In November 2015, the Commission released Financing Order PSC-15-0537-FOF-EI to approve DEF’s petition for the issuance of nuclear asset-recovery bonds in the amount of $1,283,012,000 plus financing costs. Under the financing order, DEF is authorized to impose a nuclear asset-recovery charge to repay the nuclear asset-recovery bonds and associated financing costs, which will be collected on a per-kWh basis from all applicable customer rate classes. The financing order authorizes DEF to impose the charge for a period not exceeding 276 months (23 years) from the issuance of the nuclear asset-recovery bond. 
DEF created Duke Energy Florida Project Finance LLC for the issuance of of nuclear asset-recovery bonds in June 2016.
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