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ISSUES:	
· Does any privilege attach to the report prepared by Navigant Consulting Inc. (Navigant) in support of Ontario’s Fair Hydro Plan (OFHP)?
· If so, would privilege be waived if Ontario releases the report publicly?

KEY INFORMATION:
· [TO BE COMPLETED AFTER BLAKES PROVIDES OPINION]

BACKGROUND:
· On March 2, 2017, the government announced the Ontario Fair Hydro Plan (OFHP) which is designed to lower the amount charges to certain specified consumers by 25% (plus incremental increases tied to CPI during the first four years of the life of the program). An important component of the OFHP was the refinancing of a portion of the Global Adjustment (GA).

· Refinancing the GA would provide electricity rate relief to specified consumers, as defined under the Ontario Fair Hydro Plan Act, 2017 (OFHPA), who, according to the OFHP, have “unfairly” shouldered a disproportionate share of the costs of funding certain clean energy initiatives (as defined under the OFHPA) through the GA.

· One of the key constitutional considerations behind the OFHP is that the costs borne by current and future electricity consumers should align with the benefits they receive.

· As former Supreme Court Justice Ian Binnie noted in his legal opinion, the government needs to show a proper match between the cost of providing facilities for electricity generation and the group of consumers who benefit year to year from electricity generated by those facilities.

· In or around April 2017, Ontario’s external legal advisor, Blakes, Cassels & Graydon LLP (Blakes) retained Navigant [as part of its retainer with Ontario] to provide “technical consultation services to conduct third party research that would support the implementation of Global Adjustment (GA) refinancing.”

· Rather than retaining Navigant directly, Tthe Ministry of Energy had instructed Blakes to retain Navigant as in order to preserve an its options in anticipation of any litigation that may ensue  after thearising out of the OFHPA and its implementation is introduced. Blakes provided instructions to Navigant from time to time.  However, LSB did not directly instruct Navigant.  There were interactions between Navigant and Energy policy (ESTD) from time to time on key elements of the OFHP including in relation to modelling and the development of the Fair Allocation Amount (FAA). [ntd-jpr: This should be confirmed with Tim Christie and Daniel, but my (James’) understanding was that ESTD continued to work with Navigant on the Fair Allocation Amount (FAA or “the curve”) including regarding the amounts that could be spread over time along the curve for alignment purposes].   

· To date, the Navigant report, while well-advanced, has not been formally finalized.

· The total cost for Navigant’s services is capped at $250,000, inclusive of HST. [Blakes has included costs related to Navigant on its invoices?]

· The scope of Navigant’s services include:
· Technical research and analysis to determine the likely service lives of certain generation facilities under contract with IESO
· Analysis related to the expected cost of extending the service lives of these generation facilities
· Analysis to determine the impact on consumer bills if the costs related to these generation facilities are “re-amortized” over their expected service lives
· Determination of the “clean energy benefits”, as defined under the OFHPA

· The report produced by Navigant would, once finalized, provide technical and quantitative support for the rationale behind the government’s decision to refinance GA as part of the OFHP. The Navigant report would be expected to form part of the Government’s evidenciary basis for the FAA and therefore represents evidence that could help mitigate risks of constitutionality challenges related to whether the Government’s approach to refinancing the GA underand the OFHPA was appropriate or defensible. The report produced by Navigant would provide technical and quantitative support for the rationale behind the government’s decision to refinance GA as part of the OFHP.

· The Navigant report would also support Blakes’ legal advice by showing that the Government’s approach to the relocation spreading of “clean energy costs” amongst present and future generations of electricity consumers would more fairly and equitably align such costs with the benefits consumers receive. 

· The Minister may also has relyied up on drafts of the Navigant report in determining the fair allocation amountFAA in accordance with s. 20 of the OFHPA. The Ministry has also relied on draft reports prepared by Navigant to create economic models supporting the OFHPA.\

· Navigant is currently in the process of finalizing its report. The Auditor General has begun investigating ENERGY’s OFHP initiative and has made broad-reaching requests for documents related to the iniative.  ENERGY has conducted the necessary searches and has been compiling its responsive material. [ntd-jpr: Jackson, I’m not clear whether the A. G. has actually requested (e.g. become aware of and requested) the Navigant draft report, or whether ENERGY is about to hand it over to the A.G. as part of the responsive material it is preparing to provide to the A. G. based on her request.  Consider adding this kind of detail at this point in the note.] The Auditor General will likely be able to obtain a copy of the draft report prepared by Navigant in the next few weeks, as part of the Ministry’s process in response to the Auditor General’s request to the Ministry for documents related to the financing and accounting treatment of OFHP.

DISCUSSION AND ANALYSIS:
· [TO BE COMPLETED AFTER BLAKES PROVIDES OPINION]
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