Message

From: Peter Hamilton [PHamilton@stikeman.com]
Sent: 2017-04-17 12:15:28 PM
To: Feldman, Michael [mfeldman@torys.com]; Calwell, Carolyn (ENERGY/MEDEI/MRI) [Carolyn.Calwell@ontario.ca];

Rehob, James (ENERGY) [James.Rehob@ontario.ca]; Shear, Dan (ENERGY) [Dan.Shear@ontario.ca]; Kacaba, Jennifer
(ENERGY) [Jennifer.Kacaba@ontario.ca]; Nelms, Scott (MOF) [Scott.Nelms@ontario.ca]; Hume, Steen (ENERGY)
[Steen.Hume@ontario.ca]; Christie, Tim (ENERGY) [Tim.Christie@ontario.ca]; Leslie. Wong@opg.com; 'MCAULEY
Tyler -LAWDIV' {tyler.mcauley@opg.com) [tyler.mcauley@opg.com]; John.S.Lee@opg.com;
JUDY.WILSON@blakes.com; Stephen.Ashbourne@blakes.com; Bryson.Stokes@blakes.com; 'Alan Hibben'
(alan.hibben®@rogers.com) [alan.hibben@rogers.com]; Brad.Purkis@tdsecurities.com;
Maharukh.Hilloowala@tdsecurities.com; Michael Wolff@tdsecurities.com; Harold.Holloway @tdsecurities.com;
'‘Niehaus, Katrina' [Katrina.Niehaus@gs.com]; 'Benaiah, lan’ [ian.benaiah@rbccm.com]; Nevison, Gary
(Gary.Nevison@tdsecurities.com) [Gary.Nevison@tdsecurities.com]; Thom, Trevor (Trevor.Thom@tdsecurities.com)
[Trevor.Thom@tdsecurities.com]; Akman, Steven (Steven.Akman@tdsecurities.com)
[Steven.Akman@tdsecurities.com]; Thompson, Susan (Susan.Thompson@tdsecurities.com)
[Susan.Thompson®@tdsecurities.com]; Manii, David (david.manii@tdsecurities.com) [david.manii@tdsecurities.com];
'Persaud, Donnie - Debt Capital Markets' [Donnie.Persaud@cibc.com]; Hill, Krista [khill@torys.com]; 'Turnbull, Vickie'
[vickie.turnbull@rbcecm.com]; 'Dal Bello, David' [david.dalbello@rbcem.com]; Mansoori, Nina
[nmansoori@torys.com]; 'Sebastiano, Rocco' [RSebastiano@osler.com]; 'Fitzpatrick, Michael F.'
[MFitzpatrick@hunton.com]; Michael Boll [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF235PDLT)/cn=Recipients/cn=4811917e15054407b665fe16d12ff415-Michael Bol]; Kim Marshall
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=b63a22b42bf14587870d93119a054d88-Kim Marshal]; Veinot, Cindy (TBS)
[Cindy.Veinot@ontario.cal; Glenn Zacher [GZacher@stikeman.com]; 'O'Brian, Adam' [acbrian@hunton.com]; Emes,
Aaron [aemes@torys.com]; 'JORDA Jenny -FIN & C CTRL' [jenny.jorda@opg.com];
maryanne.aldred@ontarioenergyboard.ca; Petsche, Nadine (TBS) [Nadine.Petsche@ontario.ca]

CC: Myers, Jonathan [jmyers@torys.com]; Suzie Gignac (suzie.r.gignac@ca.ey.com) [suzie.r.gignac@ca.ey.com]; Blake
Langill (blake.w.langill@ca.ey.com) [blake.w.langill@ca.ey.com]; LeeAnne.Probert@ca.ey.com; Kandeepan, Ken
(OFA) [Ken.Kandeepan@ofina.on.cal; Hosick, Sarah (TBS) [Sarah.Hosick@ontario.ca]; Michael Boll
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=4811917e15054407b665fe16d12ff415-Michael Bol]; Kim Marshall
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=b63a22b42bf14587870d93119a054d88-Kim Marshal]; Anthony Martinello
[/o=Exchangel abs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=3fb7d76317b34780b15d96309b995¢31-Anthony Mar]; Glenn Zacher
[GZacher@stikeman.com]; Jim Harbell [JHarbell@stikeman.com]

Subject: RE: Ontario Fair Hydro Plan

Attachments: SETOR1-#6709178-v8-Fair_Hydro Plan_- Issues to_be Addressed.doc

Please see attached the IESO/Stikemans comments.,

Peter Hamilton
Tel: (418) 868-5564
phamitton@stikeman.com

STIKEMAN ELLIOTT LLP Barristers & Solicitors
5300 Commerce Court West, 199 Bay Street, Toronto, ON, Canada M5L1B9
www .stikeman.com

TORONTO  MONTREAL OTTAWA CALGARY VANCOUVER NEWYORK LONDON SYDNEY

This e-mail is confidential and may contain privileged information. If you are not an intended recipient, please delete this e-mail and notify us immediately. Any unauthorized use or disclosure is
prohibited.

From: Feldman, Michael [mailto:mfeldman@torys.com]
Sent: Monday, April 17, 2017 12:10 PM
To: Calwell, Carolyn (ENERGY/MEDEI/MRI); Rehob, James (ENERGY); Shear, Dan (ENERGY); Kacaba, Jennifer
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(ENERGY); Nelms, Scott (MOF); Hume, Steen (ENERGY); Christie, Tim (ENERGY); Leslie. Wong@opg.com; 'MCAULEY
Tyler -LAWDIV' (tyler.mcauley@opg.com); John.S.Lee@opg.com; JUDY.WILSON@blakes.com;
Stephen.Ashbourne@blakes.com; Bryson.Stokes@blakes.com; 'Alan Hibben' (alan.hibben@rogers.com);
Brad.Purkis@tdsecurities.com; Maharukh.Hilloowala@tdsecurities.com; Michael. Wolff@tdsecurities.com;
Harold.Holloway @tdsecurities.com; 'Niehaus, Katrina'; 'Benaiah, Ian'; Nevison, Gary (Gary.Nevison@tdsecurities.com);
Thom, Trevor (Trevor.Thom@tdsecurities.com); Akman, Steven (Steven.Akman@tdsecurities.com); Thompson, Susan
(Susan. Thompson@tdsecurities.com); Manii, David (david.manii@tdsecurities.com); 'Persaud, Donnie - Debt Capital
Markets'; Hill, Krista; "Turnbull, Vickie'; 'Dal Bello, David'; Mansoori, Nina; 'Sebastiano, Rocco'; 'Fitzpatrick, Michael F.';
michael.boll@ieso.ca; Kim Marshall; Veinot, Cindy (TBS); Glenn Zacher; 'O'Brian, Adam'; Emes, Aaron; Peter Hamilton;
'JORDA Jenny -FIN & C CTRL'; maryanne.aldred@ontarioenergyboard.ca; Petsche, Nadine (TBS)

Cc: Myers, Jonathan; Suzie Gignac (suzie.r.gignac@ca.ey.com); Blake Langill (blake.w.langill@ca.ey.com);
LeeAnne.Probert@ca.ey.com; Kandeepan, Ken (OFA); Hosick, Sarah (TBS); Feldman, Michael

Subject: RE: Ontario Fair Hydro Plan

All

3

In case it 1s helpful for this afternoon’s meeting I have put the points from my last email into 2 Word document
(attached) that might be easter to work with. I will bring extra copies to the meeting.

Michael K. Feldman

P.416.865.7513 | F. 416.865.7380 | 1.800.505.8679
79 Wellington St. W., 30th Floor, Box 270, TD South Tower
Toronto, Ontario MBK IN2 Canada | www.torys.com

TORYS

From: Feldman, Michael

Sent: April-17-17 10:40 AM

To: Calwell, Carolyn (ENERGY/MEDEI/MRI) <Carolyn.Calwell@ontario.ca>; Rehob, James (ENERGY)
<James.Rehob@ontario.ca>; Shear, Dan (ENERGY) <Dan.Shear@ontario.ca>; Kacaba, Jennifer (ENERGY)
<Jennifer.Kacaba@ontario.ca>; Nelms, Scott (MOF) <Scott.Nelms@ontario.ca>; Hume, Steen (ENERGY)
<Steen.Hume@ontario.ca>; Christie, Tim (ENERGY) <Tim.Christie@ontario.ca>; Leslie. Wong@opg.com; 'MCAULEY Tyler
-LAWDIV' (tyler.mcauley@opg.com) <tyler.mcauley@opg.com>; lohn.S.lee@opg.com; JUDY.WILSON@blakes.com;
Stephen.Ashbourne@blakes.com; Bryson.Stokes@blakes.com; 'Alan Hibben' (alan.hibben@rogers.com)
<alan.hibben@rogers.com>; Brad.Purkis@tdsecurities.com; Maharukh.Hilloowala@tdsecurities.com;

Michael. Wolff@tdsecurities.com; Harold.Holloway@tdsecurities.com; 'Niehaus, Katrina' <Katrina.Niehaus@gs.com>;
'‘Benaiah, lan' <ian.benaiah@rbccm.com>; Nevison, Gary (Gary.Nevison@tdsecurities.com)
<Gary.Nevison@tdsecurities.com>; Thom, Trevor {Trevor.Thom@tdsecurities.com) <Trevor.Thom@tdsecurities.com>;
Akman, Steven (Steven.Akman@tdsecurities.com) <Steven.Akman@tdsecurities.com>; Thompson, Susan
(Susan.Thompson@tdsecurities.com) <Susan.Thompson@tdsecurities.com>; Manii, David
(david.manii@tdsecurities.com) <david.manii@tdsecurities.com>; 'Persaud, Donnie - Debt Capital Markets'
<Donnie.Persaud®@cibec.com>; Hill, Krista <khill@torys.com>; "Turnbull, Vickie' <vickie.turnbull@rbcecm.com>; 'Dal Bello,
David' <david.dalbello@rbcecm.com>; Mansoori, Nina <nmansoori@torys.com>; ‘Sebastiano, Rocco'

<RSebastiano@ osler.com>; 'Fitzpatrick, Michael F.' <MFitzpatrick@hunton.com>; michael.boll@ieso.ca; Kim Marshall
<Kim.Marshall@ieso.ca>; Veinot, Cindy (TBS) <Cindy.Veinot@ontario.ca>; 'Glenn Zacher' <GZacher@stikeman.com>;
'O'Brian, Adam' <aobrian@hunton.com>; Emes, Aaron <aemes@torys.com>; 'Peter Hamilton'
<PHamilton@stikeman.com>; 'JORDA Jenny -FIN & C CTRL' <jenny.jorda@opg.com>;
maryanne.aldred@ontarioenergyboard.ca; Petsche, Nadine (TBS) <Nadine.Petsche@ontario.ca>

Cc: Myers, Jonathan <jmyers@torys.com>; Suzie Gignac (suzie.r.gignac@ca.ey.com) <suzie.r.gighac@ca.ey.com>; Blake
Langill (blake.w.langill@ca.ey.com) <blake.w.langill@ca.ey.com>; LeeAnne.Probert@ca.ey.com; Kandeepan, Ken (OFA)
<Ken.Kandeepan@ofina.on.ca>; Hosick, Sarah (TBS) <Sarah.Hosick@ontario.ca>; Feldman, Michael
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<mfeldman®@torys.com>
Subject: RE: Ontario Fair Hydro Plan

Carolyn,

OPG, Torys, the Dealers, Oslers and Hunton & Williams had a call yesterday with a view to coming up with
broader issues for discussion at this afternoon’s meeting. Below 1s a list of what we believe are the broader

issues. We expect that on the drafting 1ssues you and Blakes continue to try to move legislative counsel closer to the
last version of the Blakes memo that you circulated along with the draft Bill on Saturday night. We are inclined to
leave you to pursue that process and will reserve any drafting comments until we see the next version of the Bill.

Our larger issues are:

1. Itappears as though IESO will not be able to create a funding shortfall (regulatory asset) in a month when the
Fair Adjustment would be less than "Past Over-Charges". How will Investors be able to get comfort that IESO is
not selling an asset to a Financing Entity (FE) that might exceed "Past Over-Charges" ? Is there transparency
around this calculation ? Is the information that would be required to due diligence this point publicly available

? Would 1t be reasonable to suggest that we could get a certification from MOE before each financing that the
IESO shorttall together with all previous IESO shortfalls under this Act would not exceed Past Over-Charges ?

2. According to the note atter s. 5 there will be a tive year moratorrum on clean energy adjustments (contrary to
what we had been led to believe). This means that it will be necessary to capitalize all interest, financing charges
and other expenses for five years. Hopefully this is just a case of the legislative drafting being behind the decision
making. However, if this 1s the intention then it is a big problem. In additional to the financing challenges, we are
advised that in order for the desired accounting treatment to be available it is necessary that there be sutticient cash
flow to service the debt on a current basis. It will not be sutficient to purchase the regulatory asset at a deep
discount or pay interest and expenses out of cash reserves.

3. In light of 2, the absence of a market disruption guarantee in s. 4 1s most concerning. A market

disruption guarantee could be contamned 1n a contractual undertaking by the Crown, but since it is not included in
s.4(3) lenders would have to be comfortable that the Province could do this outside of the provisions of the

Act. We suggest that section 4(3) be revised to provide the Minister with the broadest possible authority to enter
into agreements in support of the Fair Allocation Plan rather than the limited scope currently provided.

4. We need more specificity around the "funding obligation" definition. Permit this definition to refer to the Regs
(te, “payment obligations as may be prescribed”).

5. How will Investors get comfortable that particular funding obligations have been incurred in accordance with the
Financing Plan. The proposal in s. 9x(2)(b) 1s one solution but there appears to be some reluctance in the note to
draft. Iam not sure there is anyone else other than the Province who is capable of covering the consequences if a
funding obligation is declared invalid because it was not issued in accordance with the FP, but this does not appear
to be covered by s. 4. Our understanding was that there should be no adverse consequences if funding obligations
are issued in a way that does not fit the Financing Plan. This is far from clear in the draft Bill.

6. Ins. 12x(3) IESO should not have a statutory duty to "make reasonably diligent efforts". The standard of care
should be set out in the applicable agreements and we expect that it will be to use the same standard of care that
IESO currently uses in its role of collecting the GA amounts for electricity generators. But the standard should not
be hardwired into the statute. We are all in agreement that IESO is not guaranteeing collections.

7. Section 8.1, items 2 to 6 are far too vague to be able to verify compliance. In any event, Investors cannot be

expected to take a risk that their debt 1s not incompliance with the FAP. There needs to be some way to get
assurances from the Province that once the Financial Services Manager has authorized the issuance of funding
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obligations by a Financing Entity there 1s no risk of such debt being declared invalidly issued or being declared as
unauthorized debt.

8. In section 8.0.1(a) we would like an explanation of what 1s intended to be included. It is not clear to our
regulatory lawyers that this is all “green energy”.

9. Section 11(1) must not state that the Financing Plan 1s cost-effective. It will clearly not be as cost-effective as
direct funding by the Province.

10. There 1s still no restriction on who can be an owner of an investment asset (although section 26(1) appears to
be heading in that direction). Is it necessary to define Financing Entity and limit investment asset owners to FEs, or
is it OK to have an operating enterprise as an investment asset owner so long as it is administered by OPG on
behalf of Brookfield ? Dealers have a concern that perhaps the Province (through an agency or Crown corporation)
could become an investment asset owner and through something like a “collective rights agreement” affect the
rights of other investors.

11. Section 22(1) needs to define the IESO tunding shortfall precisely and determinatively. It cannot be subject to
22(1.1)(1). It must be determined each month before it 1s sold. Also, the Act should provide the basis by which
IESO (in the absence of a transfer) would be entitled to recover this shortfall. (We understand that 1s required in
order for IESO to treat the shortfall as a regulatory asset.) Also, s. 22.1(1) 1s a problem because we cannot have the
recorded amount subject to an approval order from OEB (otherwise, any financing would be conditional on getting
that order and ensuring that any possible appeal process has expired). Section 22.1(3) seems to contradict

22.1(1). Section 22.2(2) can't be based on actual use; it can only be based on estimated use. In sum, this section
needs lots of work and probably much of it can be moved to the Regs.

12. Sections 23(1) and 23(2). We can't have the transfer of a regulatory asset be subject to the Financing
Plan. Also, can't impose restrictions on the price at which IESO sells the regulatory asset. Sales must be conclusive
and not subject to post-closing analysis.

13. Section 23.1 1s a key section and it currently does not work as it should (hopetully because legislative counsel
were working of an old version of the Blakes memo). Iwould redratt that section to read as follows:

'Upon transfer of the regulatory asset or a portion thereof to a transferee, the regulatory asset or portion thereot
shall comprise a portion of the investment asset recoverable by the transferee in accordance with this Act and shall
be immediately vested in such transferee.”

I think it is also important to update the definition of "transfer” to catch the latest changes to the definition of
"Disposition” in the Blakes memo (ie, that it includes a release by IESO of its right to recover its regulatory asset in
order to enable the investment asset owner to recover such amount).

In a separate email we will also be sending to you and a smaller group than this some tax comments from OPG’s
perspective.

Michael K. Feldman

P.416.865.7513

From: Calwell, Carolyn (ENERGY/MEDEI/MRI) [mailto:Carolyn.Calwell@ontario.ca]

Sent: April-15-17 10:06 PM

To: Rehob, James (ENERGY) <James.Rehob@ontario.ca>; Shear, Dan (ENERGY) <Dan.Shear@ontario.ca>; Kacaba,
Jennifer (ENERGY) <Jennifer.Kacaba@ontario.ca>; Nelms, Scott (MOF) <Scott.Nelms@ontario.ca>; Hume, Steen
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(ENERGY) <Steen.Hume®@ontario.ca>; Christie, Tim (ENERGY) <Tim.Christie@ontario.ca>; Leslie. Wong@opg.com;
'MCAULEY Tyler -LAWDIV' {tyler.mcauley@opg.com) <tyler.mcauley@opg.com>; John.S.Lee@opg.com;
JUDY.WILSON®@hlakes.com; Stephen.Ashbourne@blakes.com; Bryson.Stokes@blakes.com; 'Alan Hibben'
(alan.hibben@rogers.com) <alan.hibben®@rogers.com>; Brad.Purkis@tdsecurities.com;

Maharukh.Hilloowala @tdsecurities.com; Michael. Wolff @tdsecurities.com; Harold.Holloway@tdsecurities.com;
'Niehaus, Katrina' <Katrina.Niehaus@gs.com>; 'Benaiah, lan' <ian.benaiah@rbccm.com>; Nevison, Gary
(Gary.Nevison@tdsecurities.com) <Gary.Nevison@tdsecurities.com>; Thom, Trevor (Trevor.Thom@tdsecurities.com)
<Trevor.Thom@tdsecurities.com>; Akman, Steven (Steven.Akman@tdsecurities.com)
<Steven.Akman@tdsecurities.com>; Thompson, Susan {Susan.Thompson@tdsecurities.com)
<Susan.Thompson@tdsecurities.com>; Manii, David (david.manii@tdsecurities.com) <david.manii @tdsecurities.com>;
Feldman, Michael <mfeldman@torys.com>; 'Persaud, Donnie - Debt Capital Markets' <Donnie.Persaud@cibc.com>; Hill,
Krista <khill@torys.com>; 'Turnbull, Vickie' <vickie.turnbull@rbccm.com>; 'Dal Bello, David'
<david.dalbello@rbcecm.com>; Mansoori, Nina <nmansoori@torys.com>; ‘Sebastiano, Rocco' <RSebastiano@osler.com>;
'Fitzpatrick, Michael F.' <MFitzpatrick@hunton.com>; michael.boli@ieso.ca; Kim Marshall <Kim.Marshall@ieso.ca>;
Veinot, Cindy (TBS) <Cindy.Veinot@ontario.ca>; 'Glenn Zacher' <GZacher@stikeman.com>; 'O'Brian, Adam'
<aobrian@hunton.com>; Emes, Aaron <aemes@torys.com>; 'Peter Hamilton' <PHamilton@stikeman.com>; 'JORDA
Jenny -FIN & C CTRL' <jenny.jorda@opg.com>; marvanne.aldred@ontarioenergyboard.ca; Petsche, Nadine (TBS)
<Nadine.Petsche@ontario.ca>

Cc: Myers, Jonathan <jmyers@torys.com>; Suzie Gignac (suzie.r.gignac@ca.ey.com) <suzie.r.gighac@ca.ey.com>; Blake
Langill (blake.w.langill@ca.ey.com) <blake.w.langill@ca.ey.com>; LeeAnne.Probert@ca.ey.com; Kandeepan, Ken (OFA)
<Ken.Kandeepan@ofina.on.ca>; Hosick, Sarah (TBS) <Sarah.Hosick@ontario.ca>

Subject: Ontario Fair Hydro Plan

All - Please find attached the draft “Intergenerational Fairness in Hydro Rates Act, 2017”. A
tremendous amount of work has gone into getting to this draft and much more work is required to get
this ready for the House. The goal of sharing this document now is to further the process we have
engaged in over the last weeks. In the attached, we have included notes to try to address where the
drafting is not yet consistent with our thinking. These notes are neither comprehensive nor

complete. They are intended only as flags and as colour to the draft. We have not forgotten the
comments that you have already provided and we are continuing to working through the translation of
the commercial terms we have been discussing into legislative language.

For ease of reference, included with the draft bill are the partially updated Blakes’ summary, a chart
that attempts links the articles in that document to the sections of the bill (which is imperfectly
numbered at best) and excerpts from the Electricity Act and the Ontario Energy Board Act, related to
the consequential amendments.

In your review, please focus on the broad stroke concepts, rather than the minutia, and keep in mind
the cascade of instruments that will be required — legislation first, then regulations and finally
commercial agreements. We look forward to discussing the broader concepts on Monday

Carolyn Calwell

Legal Director

MAG Civil Law Division

Ministries of Energy / Economic Development & Growth /
Research, Innovation & Science / Infrastructure / Accessibility
416-212-8392

This communication may be solicitor/client privileged and contain confidential information only intended for the person(s) to whom

it is addressed. Any dissemination or use of this information by others than the intended recipient(s) is prohibited. If you have
received this message in error please notify the writer and permanently delete the message and all attachments. Thank you.
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This email and any attachments are for the sole use of the intended recipients and may be privileged or confidential. Any

distribution, printing or other use by anyone else is prohibited. If you are not an intended recipient, please contact the sender
immediately, and permanently delete this email and attachments.

Le présent courriel et les documents qui y sont joints sont exclusivement réservés a I'utilisation des destinataires concernés et
peuvent étre de nature privilégiée ou confidentielle. Toute distribution, impression ou autre utilisation est interdite aux autres
personnes. Si vous ne faites pas partie des destinataires concernés, veuillez en informer immédiatement l'expéditeur, ainsi que
supprimer ce courriel et les documents joints de maniére permanente.
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