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THE STUDY IN BRIEF

In November 2016 Natural Resources :rvlinister Jim Carr struck an expert panel to conduct a public revic'vv
of the NE:B in an eJI(Jrt to "position the NEB as a modern, efIicient, and efh::ctive energy! regulator" to
regain the board's public credibility and trust that has eroded over the past decade.

'This Commentary looks at whether the NEB is "broken" by evaluating its perl:()rmance against six recog11ized
attributes of an effective and efficient reg"ulator, including: independence, conflict-of--interest protection,
transparent and inclusive processes, performance management and adaptability, capacity; and enabling factors.
As a result, the Commentary makes 23 recommendations intended to assist the NEB, as well as the federal
govemment, in improving the eJlectiveness and eJIiciency of Jixleral energy regulation in Canada.

Among the key recomrnendations:
'Il1e federal government should restore the independence of the NEB's dedsionmaking authority for

pipeline applications, eliminating political overrides of NEB decisions except via courts. 'T() keep the
review process timely; review participants should be limited to those directly aftected or have relevant
expertise related to the project under review, However, the Jederal government should rescind the one­
size··Jits··aJI time··limit requirements on NEB review's and instead require each panel to determine the
timeline [(II' each review, NEB hearings are also not the appropriate venue fiJI' ongoing engagement with
local and Aboriglnal communities, 'The government should implement such a mechanism outside of the
formal hearing process.

To reduce the perception of a conflict of interest, the NEB should review its staff Code of Conduct to
ensure it covers alI situations potentialIy creating a conflict of interest. Ottawa should also make sure that
the NEB has the capacity to attract the best candidates [(II' its needs and that it transparently evaluates
its overarching regulatory goals. Lastly, the government should more dearly articulate how it deJines the
broader public interest that the NEB strives to achieve in its regulatory process.

.It is in the shared interest of aU Canadians to have trust in institutions whose decisions will shape
the next steps in Canada's energy fllture.lhe v\Tork of a regulator such as the NEB is diflicuIt, complex
and often thankless. Effective and efficient regulatory institutions are a necessary part of a functioning
democracy; \Vhile regulators are not elected oJEciaJs, they do the work delegated to them by elected
politicians. IdeaJly; a policy frarncv\/ork should guide their decisions.

F'or the NEB to function as an effective and efficient regulator, its recommendations and decisions need
to be guided by a transparent policy framework f()r energy development that is reconciled with the many
other aspects of the public interest. The path to this framework will not be easy and not everyone v\Till
agree on the outcomes, However, the work is necessary to re-establish the NEB as a credible, effective and
eJIicient energy regulator.

CD. flo'we Institute is a periodic analysis and commentary on, current public policy issue". TvIichael Benedict

andJame" Flerning edited tbe manuscript; 'tang Zhao prepared it hr publication. As with all Institute publications, tbe

vie\ys expres"ed here are those of rhe author and do not necessarily reflect the opinions of the Institute's members or Board

of Directors. C2.\lOtation with appropriare credit is permissible.

To order thi" publication please contact: the C.D. Howe Institute, 67 Yonge S1., Suite 300, 'I()wmo, Ontario l\iI5E 1J8. 'Ihe

full text of tbis publication is also available on the Institute's website at ''ll"lov\v.cdhowe.org.
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Following the l..iberal party's election in November 2015,
Pritn.e l\1inister]ustinTrudeau delivered letters to each oEhis
cabinet tninisters, defining their nlandates and priorities.

In his letter to Natural. H.esourcesJVlinister Jim
Carrl the Prime M.inister sig'nalled the intent to

", ..modernize the National Energy Board to ensure
that its composition reBects regional views and has
sufficient expertise in fields such as environmental
science, cornmunity development and indigenous
traditional knowledge (OHice of the Prime
J\f' ~015) l'!Huster "- .. ' .

A year later, on Nov, 8,2016, Can announced
a five-member e:,xpert panel to undertake a public
reV1e'vv of the National Energy Board (NEB), an
dlclrt aimed to "position the NEB as a 1TlOdern,
il' . d IT . 1'" l-e.' :loent, an eLlectlve energy! reg'lL ator to regam tne

board's public credibility and trust that has eroded
over the past decade (Government of Canada 20l6c),
JVleamvhile, the NEB itself has undertaken increased
efforts to improve its processes so as to "regain public
trust (NEB 2016a)."

'This Commentary examines whether the
NEB is "broken" by evaluating its perf(mnance
against six widely recogl1ized attributes of an
effective and efficient regulator: independence,
conBict-of-interest protection, transparent and
inclusive processes,per{()rmance management and
adaptability, capacity; and enabling factors. As a
result, the Commentmy makes 23 recommendations

intended to assist the NEB, as wen as the federal
government, in improving the effectiveness and
efficiency of federal energY' regulation in Canada.
Recommendation hio-hIio-hts are:b b

Independence: the federal government: should
restore the functional independence t:he NEB

by rescinding 2012 changes to the lV~ltional

Energy Board Aet related t:o its decisionrnaking
role and to legislated t:ime1ines.

Conflict of interest: the NEB should review
its stail' Code clCom/uet to ensure all situations
potentially creating a conflict: of interest are
addressed.lhe federal government should review;

and possibly update, its hiri ng processes for board
members t:o ensure the same.

'Transparent and inclusive processes: 'The
NEB should implement a mechanism for
ongoing engagement: with local and Aboriginal
comnlunities, outside of the formal hearing
process.

Performance management and adaptability:
'The NEB should ensure the programs within

its Department:al Results Framework are
independently and regll1arly evaluated.

Capacit:y: 'The NEB and the federal government:
should ensure there are no barriers preventing the
NEB it'om artracting experienced candidat:es to
permanent staff roles or short-term contracts.

111e author t:bank" Benjamin Dachis,Joseph Doucet, the Energy Policy Council of the C.D. Howe Imtitute, and
anonymous reviewer" f()r comments on an earlier draft. She retain" respomibility for tbe views expressed here.
Lesley Tvhtthe,v" own" Polaris Solutiom Inc., which provides regulatory advice to the energy indmtry and government
agencies. IvIatthew" previou"ly worked f()r the NEB (2003-2008) and wa" contract:ed to Kinder Morgan Canada Inc.
fc'r the NEB's review of its Trans Tvlountain Expansion Project:. To prepare this J\1at:tbews conducted nine
interviews with people \vho have expertise rela(ed to (he NEB, including f(Jl:merNEB members, a legal expert, f(.mner

interveners and expert witnesses in recent NEB review", "enior··level stafI'with experience in NEB processes a(NEB·
regulated Group 1 pipeline companies (i.e., companie" that own/operate large pipeline transmi""ion systerm in Canada)
aswdl a" senior··level federal governmem staff A copy of the interview guide is provided in online Appendix 1.. 'Vlatthews
(hanks all of (he people \vho participated in the interviews that helped inf(Jl:m the developmem of thi" CO.?I1?17el1taT'ji.
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Enabling factors: the federal government, in
partnership with the provinces and territories,
should establish an integrated energy strategy
reflecting the public interest of Canada, vVlthin
which the NEB's vlOrk would be framed.

IS TIJE N E8 BROKEN?

Resource development and energy infrastructure
projects in Canada have faced increasingly intense
public scrutiny and opposition fiJr more than a
decade (Zilnik and Switzer 2015), By extension,
the NEB's processes and decisions have also faced
increased criticism and legal chaUenges,1 (See Box 1
fi)r an introduction on the roles of the NEB).

It is difficult to pinpoint when and how all
the NEB pushback began. Zilnik and Switzer
(2015) describe how environmental groups began
intervening in the public reviews of oil-sands
projects in the early 2000s, at a time vvhen Canada's
commitment to reduce gTeenhouse gas (GHG)
emissions was juxtaposed with then Prime IVlinister
Stephen Harper's ambition {()r Canada to be an
" . f'I-' b <)(10"-)"emergmg energy superpower \. a er,:, J 0,.

llarper's ambition persisted through policies
reflected in his nearly a decade in office, from 2006
to 2015. ZHnik and Switzer further describe how,
during this period, environmentalists shifted their
opposition fi"01Il the review' of oil···sands projects
to the enabling inJiastructure required to support
oil-sands development - pipelines. 'lhis shift in
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strategy! induded interventions in the US revievi
of the Keystone XL Pipeline Project, as wen as in
Canadian reviews of Enbridge's Northern Gateway
Project, Enbridge Line 9 Project, Enbridge
Line 3 Replacement Project and, most recently,
the Kinder _Morgan Canada Inc. "Trans JVlountain
Expansion Project.

'The previous federal government's seeming
reluctance to consider £littering viewpoints on
energy development eroded its rdationship with
members of the public who challenged proposed
resource andpipdine developments in light of
Canada's waning climate··change commitments
(Colton et aL 20l6).hlrthermore, Bill C-38,
introduced in 2012, made substantial changes to

the federal environmental assessment process, the
National Enerrrv BoardAct, the f:'~deralFisberies0./ J

/Ie;. arlel t-j-le- ]\I"''''Jl· e1 ··'t'j!' ~1/af£-'o/l" p!";-"cll'rin /f..;. '-rlle"e-_~,_l. f. .. - ... .iVt:.:f. ... 6~'" {.t, $,' ,l~ ...,("- ' l/t·(., '_" ._~,.l.tf.o_ .. .b

changes produced a public perception that certain
environmental protections and environmental
review processes had been diminished to make way
{()r expedited approvals of energy infrastructure
(Colton et aL 2(16),

At the same tirrle, a few notable energ:v,-,

inl:iastructure EIUures underscored the public's
diminishing trust in governments' ability to protect
public health and safety.2·-_fhese incidents included
the massive BP Deepwater Horizon blowout in
the Gulf of JVlexico (April 2010), the Enbridge
Kalamazoo River oil spin in J"vlichigan (July 2(10),
the natural gas pipeline explosion in San Bruno,

1. See the NEB's website £en: a lisr of reeem and current coun challenges to its decisions: http://www.neb-one.gc.ca/

ppktnflng/crt/index--eng.htm L

2 .'This starenJ.ent. reflects a global rrend in d.eclining trust in governrnent.. ~Each )rear) internat.ional consuldng firnJ. E:dellnan

publishes a '-rrust lhrornerer, a credibility survey of thousands of respondents (borh mass and informed public) on feelings

of trust in government, media, business and non--governmental organizations. In Canada, the mass population's feelings

of trust toward government declined from 2012--2017 with a small uptick in 2015/16 (see Global Results starting in 2012

here and the most recent 2017 Global Results). Between 2016 and 2017, Canadian respondents recorded a decline in trust

felr government ofEeials/regulators 2017 Global Results). In 2013/14, Edelman reported a low feeling of trust globally

in government's ability to oversee businesses, make ethical and moral decisions and to solve social issues (see 2013 Global

Results and 2014 Global Results).VVith respect to the NEB specifJ.cally, a 2016 Elms poll found that just over half of all

Canadians had little or no confidence in the NEB.
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'The NEB's mandate is to promote saf~,ty and security, envlronmental protection, and efficient energy

inii'astructure and markets in rhe Canadian public interest through regulating rhe:

Consrrucrlon and operation of oil, natural gas and commodity pipelines and power lines thar are

interprovincial or international, including the setting of pipeli ne roUs and tariffs;

Import and export of natural gas;

Export of oil and electrical povrer; and

Exploration and development oil and natural gas in ii'ontier areas, including offshore, not covered by

provincial-federal accords (NewfiJund1and and Labrador and Nova Scotia currently have accords) or

devolution agreements with territories.

'The NEB is a federal quasi-judicial tribunal that acts at arm's lengrh from the Jlvlinister of Narural Resources

Canada and reports to Parliament rhrough the minister. TIle minister is responsible for recommending to the

federal cabinet whether the NEB should issue approval certificates for rm~ior pipelines and po\ver lines, licences

[j)r the export and import gas and rhe export oil, and any variances to rhese certificares and licences.

'The minister also recommends to cabinet potential NEB board members and may ask the NEB for advice

on energy matters. Furthermore, rhe minister also has obligations to appoint an arbitration committee or

negotiator to settle cOlnpensation disputes between landovvners and pipeline companies over access to land or

for damages,

'The NEB has nine permanent mernbers and about 500 hll1-tirne staff'in Calgary (head office), Vancouver,

lVlontreal and Yellowknife. 'The NEB's mandate is enabled by several pieces oflegislation including the

lYational.EnergJ' Board Act, the Canadian Oi! and Gas OjJerationJ Act, the Oil and Gas t:he Canada

Petroleum Resources Ad and the Petroleum Resources Ad,

CaliE (September 2(10) and the tragic Lac­
J"vlegantic derailment in Quebec, killing 47 people
(2013)..Although none of these disasters Vi/ere
related to energy infrastructure regulated by the
NEB, certain segments of the public grew skeptical
about the safety of hydrocarbon transportation and
energy regulators' abilities to properly regulate the
oil and gas industry.

'The {(XUS sharpened in the 2014--2016 period
when the llarper government and the NEB
itself took actions that were perceived to further
undermine the energy regulator's credibility and
processes. 'These actions included:

In April 2014, the NEB Panel for the review of
the proposed Trans JVIountain Expansion Project
fi-omAlberta to BC decided against including
oral cross--exami nation to test the evidentiary
record. \JVhile it is not mandatory to include oral

cross-examination and not all past proceedings
have included it, the Trans JYlountain Expansion
Project review is thought to be the 1irst NEB
review of a rm~ior, controversial project that did not
include oral cross..·examination. Some interveners
were outraged and felt that the evidence could not,
therefc)re, be properly tesred (NEB 2(14).

In July 2015, the government appointed energy
consultant Steven Kelly to the NEB board. At
the time (and during cabinet's review of his
application), Keny was an expert witness f()[
'I'rans Nlountain proponent IGnder Nlorgan
Canada Inc., having prepared evidence on the
expansion project's economic feasibility before
the NEB. As a result of Kelly's appointment and
his apparent cont1ict of interest, his evidence was
struck from the NEB's record, and the revie'w was

delayed until Kinder lMorgan could replace the
evidence and it could be tested bv the interveners
(NEB 201Sb),

IESO-N-0058903



In Aug;ust/Septernber 2016, a news report alleged
three NEB board members, including two
members of the panel revievving"rransCanada's

Energy East Pipeline Project, along with the
NEB chairperson, met privately in early 20lS
with Jean Charest, then lobbying on behalf of
TransCanada, The three declared thev were

"

unaware of the contractual relationship between
Charest and TransCanada at the time of the
meeting. As a result of an intervener motion
requesting the recusal of the panel and due to
a reasonable apprehension of bias, the three­

member panel stepped down in September 2016
and the revievli was put on hold (NEB 201(01).

As well, in 2014, the federal Office of the
Auditor General (OAG) released a report from
the Commissioner of the Environment and
Sustainable Development (CESD) that included
fl/ur recornmendations on how the NEB could
improve its implementation of the Canadian
En-z/ironmentaIAssessmentAd, 20J2.",fhe OAG
followed up a year later with another CESD report
outlining various Jindings and recommendations to
improve the NEB's oversight of f(xlerally regulated
pipelines. Although none of the OAG's Jindings
and recommendations was an indictment of a J~liled

regulator, the timing of the reports ratcheted up
scrutiny of the NEB's performance.

The confluence of these events translated into
vocal public groups deeming the NEB not credible
and as untrustworthy. Criticism of the NEB and
its processes is not new, nor are the NEB's and

COMMENTARY 479

the federal government's eH(Jrts to improve the
regulatory framework for energy development
IN' . IT" D J 1988 N'P'l" 2')1'- N'P'l"\ 'atlona ,cnergy uoam .. ' ,,; '.r<,:) \.. ba; '.r<,:)

2016d; NEB 2016e; NEB 201M). However, the
question remains, do these improvements mean the
NFB . " d "11 11 T', . ",: IS a mo ern anl, :Jy coro ,ary, an eLectIve
and eJEcient, regulator? 3 Indeed, what does it mean
to be an effective and efficient energy regulator?

WHAT'MAKES AN ENERGY
REGULATOR EFFECTIVE AND
EFFICIENT'?

'Il1ere are many "ways to characterize and categorize
the attributes of an effective and efficient
regulator- 4 The following SL\: sub-sections discuss
certain attribu tes of reglJlatory efJ:ectiveness and
eJEciency, ho\-''/ they are relevant to the criticisms
the NEB faces today and how it has measured up
against these attributes. As a result, the ensuing
recommendations are directed to the NEB and/or
the federal government.s 1he author designed these
recommendations to be considered as a whole and
not individually, as they are interdependent. Online
Appendix 2 is a summary of the recommendations.

lndependence

1he independence of a regulator is a key hallmark of
reglllatory effectiveness (J:-:larrison, R 2013; OECD
2014; 2(16). In theory, regulatory independence

3 'The 1Vlinister of Natural Resources does not define "modernization" in the Terms of Reference for the Expert Panel.
'lherefore, the author assumes that a "modern" regulator also means the regulator is ettective and efficient.

4 Excellent and recent discussions on the attributes of regulatory effectiveness include publications by the Organisation for
Economic Cooperation and Development (http;//www.oecd.org/regrefcmn) and the Alberta Energy Regulator's project on

regulatory excel1ence in 2014/15, wbich was supported by tbe University of Pennsylvania's Penn Program on Regulation
(https:/hvvv'vv.aer.ca/about-aerhpotlight-on/regulatory-excellence-initiative).

5 111e recornmendations in this are relevant to NEB regulation of both pipelines and power lines. Care was taken
in the development ofthese recommendations so as not to overlap with the Terms of Ret(~rence for tbe related recently
released federal review of the environrnental assessment process in Canada (tbe NEB is a Responsible Authority under
the Canadian r:n'uironmeillal Assessment 2(12) as well as its review of cbanges to the Fisheries Ad and ?F;lters

Protection ACl.
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creates greater public confidence ..... decisions are
made in an objective manner, without conflict of
interest and free of undue influence (lhrrison, K
2015; OECD 2(14),

Independence relates to how the regulator
functions with respect to its relationship \","ith
the political ann of government, as well as how
it flll1ctions \lvith respect to the influence of the
industry it regulates,F'or the NEB, the extent of
its independence fi'om government is defined by
Parliament in its enabling legislation (Government
of Canada 2(15).6

The NEB has three main functions.

1. i\l~judicative: As a quasi-judicial tribunal, the
NEB makes recommendations to cabinet and
decisions on energy matters \\>1thin its jurisdiction
(See Box 1.). Its adjudicative processes fiJ110w the
rules of natural justice and are independent of
political intluence.7 As well, the NEB f"LlIlctions
independently t:he government in decid.ing
how to carry out its hearing processes.

2 Regulatory: As a regulator, the NEB has
oversight of the infrastructure under its
jurisdiction throughout the asset's lifecycle (i.e.,
from construction to abandonment).lhe NEB
can make and enforce conditions of approval
and regulations governing the tons and tariffs on
energy infrastructure, as wdl as conditions related
to environmental protection and the safety and
rights of those affected by energy infrastructure.

6

3 i\.dvisory: ./\.8 an energy adviser) the :Nl~:'B collects
and publishes energy statistics and market
information as weH as inf~:mnation on the saf~,ty

and security of pipelines and international power
lines. 'The NEB can provide advice on lnatters
within its jurisdiction to the lninister, at the
minister's request,

The NEB's regulatory and advisory functions do not
typically f()IJow quasi"judicial processes and are not
ah","ays carried out independently of communication
with the federal government, industry or other
stakeholders, \Vith respect to its regulatory
function, the NEB is required to consult with the
minister, industry and an other parties whose rights
may be afJ:ected by a new reguJ.ation.As wdl, the
nEB needs to comrnunicate directly with industry
when it is carrying out its compliance activities,
including inspections, audits and any foHow-ups to
corrective action plans.

\Vith respect to its advisory function, there
are certain aspects it does not undertake unless
asked by the rninister, 'Ihe transparency of the
NEB's advisory ftmction is discussed later in this
( " .' . J '"1-' 1 'J I .Aimmentmy unoer .ransparent am_ .Inc US.lve
Processes.

The NEB also undertakes consultation with
enen,v exnerts and interested stakehoJ.dersv,rhenb.,l t

preparing its energy-..market--outlook information. 8

Unless othenvise specified through a ministerial

6 Although the term "independent" does not appear in the NEB's enabling legislation, the Government of Canada recognizes

that administrarive tribunals such as the NEB make decisions at an "arm's length" horn government using quasi-judicial

processes (see Appendix 1-1 of Government of Canada, Open and/lccountaz,ze (;o'Ue!··n1.1ieJIl1.

7 J\latural justice is defined by?" the N.F::B in the .Frequently· i\.sked (.2l1esdons section of its 'yvebsite; https:/I\vvv-vvoneb··-one.

gc.ca/prtcptn/hrng/prtcpmgdncfq--engohtml#q4. "C:;eneraUy, there are two componems to the principles of natural justice

and f;lirness. -r'irst, a party must have an adequate opportunity to be heard beir_He a decision is made affecting that party's

imeresL'The second component is that ,he decision must be made by an independem and impartial decision--maker. Among

other things, the principles of natural justice require that a person be given an adequate opportunity to be heard beD)1"!: a

decision is made affecting their interests. 'Inere still needs to be a sllHiciently direct impact to trigger a natural justice right

to participate. "Ihe content of the principles of natural justice and fairness wil1 vary from case to case, Essentially, what is

'fair' requires a balance between what is necessary fe)r the effective and eHicient perfemnance of public duties, as mandated

under an empowering statute, and what is necessary D)r the protection of the interests of the parties affected,"

8 A list of organizations consulted by the NEB D)r its "Canada's Energy Outlook 2013" is prOlTided at http://\ft;'ww,neb--one.

gc.ca/nrglntgrtdlftr/2013/ppn dcs/rprtm thdlg-eng.h tmL
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request, the NEB sets its annual agenda fi:ir energy!'"
market-[i)recast puhlications, which typically follow
a regular cycle.

\Vhile the federal government recognizes that
the NEB undertakes its adjudicative function
at ann's l.ength, the NEB's ability to control
its adjudicative processes shifted with the
introduction of Bill C-38 (see Box 2 fi)r details).
'The ensuing legislation changed the NEB's role as
a decisionmaker for certain types of applications,
provided cabinet mechanisms to override any
NEB recommendation and changed henv the NEB
undertakes its hearings,

<-

Specific changes included:

For applications of pipelines greater than 40
kilometres in length, the NEB's role changed
from rnaking a final decision to making a
recommendation to cabinet:,1 Regardless of the
recommendation, the NEB must no,v provide
proposed. terms and conditions for an approval
(?vlinister of]ustice 2016; see s.52 (l)(b)).

Cabinet can now choose to accept the NEB's
recommendation and proposed. conditions,
override the NEB's recommendation or send the
recommendation back to reconsider its proposed
ten.ns and conditions.

Prior to Bill C-38, the NEB would f~:mvard a

decision to cabinet for consideration on{v if the
application was approved.. Cabinet could choose to
confirm or re.iect the approval. However, if the NEB
decided to not approve an application, the decision
was final and not f(xwarded to cabinet. 'There was

no mechanism to override an NEB decision to
reject an application other than through the courts
(Harrison R. 2013; Savage 2(16).

COMMENTARY 479

Clearly, there has been political influence over the
years in NEB panels' project decisions since the
board was established in 19S9.f'or example, Savage
(2016) cites examples of the joint decisionmaking
between the NEB and the federal government on
Interprovincial Pipdines' (now E:nbridge) original
Line 9 projecL lO 'The concerns over Bill (>··38
relate to diluting NEB independence (i.e., from
a decisionmaker to a recommendation maker),
putting the responsibility for final decisions with
cabinet, which could be influenced by political
interests, and introducing mechanisms for cabinet
to override an NEB recommendation and influence
proposed terms and conditions that "were arrived
at through a quasi-judicial, evidence-based process
bound bv the rules of natural justice.

,; ..
Critics of the previous federal government and

some of the interviewees for this Commentary said
these changes undermined the NEB's efJ:ectiveness
as a credible reg1l1ator (Savage 2016; G!urmby,
Lynne pers. comm.; Ruitenbeek pers. comm.).
lls one observer put it, the changes were a "blunt
political interference (Harrison, R 2(13)."

.Lastly; these changes are inconsistent with the
Organisation of Economic Development's (OECD)
principles fIjI' the good governance of regulators
(2016). Regulators surveyed by the OECD
confirmed the executive branch of government is
unable to overturn the decision of an independent
regul.ator except through a judicial process
(O.EC.D 2(16),

9 Of particular relevance to this the NEB makes recommendations and issues orders respectively pursuant to
s.52 and s. 58 of the NEB Act. Applications D)r projects under s. 52 are for pipelines longer than 40 kilometres, while s. 58
applications are D)r pipelines lHlder 40 kilometres in length, as well as for pump stations, storage tanks, compressors, etc.
In the remainder of tbis vvben the author refers to a revievv or application under tbe lvEB/]ct, she is tYTically
referring to those applications under s. 52 or s. 58.

1.0 See Savage (2016) for an examination of the bistorical context and evolution of the NEB's decisionmaking role.
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Bill C-38, the]ohs, Gro'wtb and Long-Ib"111 Prosperi/yAet introduced by the Harper government in
2012 made several changes to the NEB Act, as weIl as to other legislation, lIere is a surnmary of the
major changes.

Decisionmalcing

Legislated
timelines

Participation

'1he NEB cOllld decide whether to approve a
project and would forward the decision to the
lVIinister of Natural Resources Canada/cabinet f,)r
consideration and final approval.

An NEB decision to a proposal would
be final- it "'could not be sent to cabinet
tt)r consideration or approval. 11 Ie r"C was no
mechanism to override a,n N EEl rejectiorL

'There were no legislated timelines kr an NEB
relTiew. (In the eight-year period prior to 2012, all
NEB reviews were cOlnpleted within 1S months,
with the exception of the lVIa.ckenzie Gas Project.)

Clhe NEB typically allowed all interested panies to
pat·ticipate in a hearing.

'lh; NEB/lct required the N EEl to consider the
objections of"any interested person,"

'1he NEB issues a t"(xornmendmion to the
minister/cabinet. even if it recornrnends rejection.

Cabinet can choose to accept the recommendation,
reject/override it or send it back to the NEB for
reconsideration.

For certain applications, the NEB Inust make a
recommendation to cabinet withi n 15 months of
determining a.n application is complete.

Cabinet then has th t"(X, months to Inake its
dccl$ion.

Clhese timelines can be extended bv the NEB
Chair, the minister Ot" cabinet.

"111e NEB Chair and the minister halTe
mechanisms to alter NEB review procedu t·es.

'1he NEB must hear hom any person who, in the
NEB's is directly affected.

clhe NEB may choose to hear fi'Oln any person
who, in the NEB's opinion, has relevant
inf':mnation or expertise.

Clhe NEB typically collects inkmnation from
potential participants through an application
process before the N EEl rules on participation.

:For more infimnation on Bill C-·38, see the briefing material provided to the Expert Panel on NEB I\Ilodernization:

Recommendation 1

"Ihe federal. government should restore the
fimctional. and perceived independence of the
NEB's decisionmaking authority for pipeline
applications involving more than 40-kilometres of
pipeline by:

Requiring it to make a decision v\ihether to
approve such an applicarion and then forwarding
that decision to cabinet for consideration, and

Removing any mechanism f~)r cabinet to override
such an NEB approval except through the
Federal Court of Appeal.

'TIlis recommendation should nor be
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implemented in isolation of Recommendation
21, "which urges the creation of an integrated
Canadian energy policy. \Nithout the appropriate
policy framevlOrk in which to make decisions, the
NEB would not be well positioned to act in the
public interest.

Timeliness

'fimeliness is key to regulatory effectiveness and
to the efficient use of resources in a review process
(I.e., both internal regulator resources and those of
the public \vho participate. Additional Bill e-·38
measures aHecting hmv the NE:B undertakes its
adjudicative process and, therefore, the efficient
execution of its procedures and its ability to be
master of its own process included:

Jlviandatory timelines for the review of certain
applications under the NEB "Act (e.g., 15 months
from the rime an application is deemed complete
to when a panel or the board must issue a
recommendarion or make a decision). As well,
the changes provided extraordinary powers to the
minister and the NEB chair to issue directives to
alter review timelines.

Allowing the NEB to determine '\-vho can
participate in an NEB Act review, '111e NEB can
no\v consider representations from those directly
affected by an application or anyone the NEB
deems has relevant information or expertise
related to the application. Prior to this change,
any interested person could participate in an
NEB review.

'The changes allowing the minister and chairperson
to issue directives affecting a panel's procedure
potentially intrude on a panel's procedural
independence. Jlowever, these mechanisms have
not been exercised to date (Harrison, R 2013;
Savage 2(16). In fact, vvhen the panel reviewing the
'"Irans l\ilounrain Expansion Project requested two
extensions, lengthening the 15-month revicvv, both
requests were granted.

'The change legislating a mandatory tirncline
f()r certain NEB reviews has led to the perception
among some observers that the integrity of the
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NEB's review process has been eroded (Savage
2(16).l\!l.andat01Y time limits were introduced in Bill
C-38 partly in response to the more than five years
spent reviev'ling the controversial J\!lackenzie Gas
Project, which had no mandatory timelines. (The
Joint Review Panel filr the review of the proposal
to take natuml gas from the North'Ivest "Il:;rritories
to southern markets was struck in AUg11st 2004 and
delivered its report in December 2009.)

The question remains whether a mandatory and
prescriptive time1ine is the best tool to support
regulatory efIectiveness and, therefclre, the efFiciency
of regulatory processes. Specifical1y, is a 15"month
time fiame appropriate for all types of applications
under the NEB.del, given that they vary in location,
complexity and degree of public concern?

As well, the question remains v'lhether the
mandatory timelines are sufFicient to al10w the
Crown to adequatelv fuHil1 its dutv to consult

" "
Aboriginal people (see Recommendation 23). 'The
Crown tnJically continues to carry out consultation
on the NEB's recommendation, even after its
report is released. Hmvever, three months post­
NEB"recornmendation, as set out in the NEl? Act,
may not be sufJ:icient in all cases fiJr the Crmvn
to adequately consult with all potentially affected
Aboriginal communities and peoples before making
a decisiorL

Lastly; given the prescribed time limits, a panel
may feel compelled to select procedural steps that
fit the timeline rather than being most appropriate
II)r the review. On the other hand, a review process
with a mandatory timeline, including off-ramps
where necessary, provides a degree of procedural
certainty for all parties involved in the process.

Rewmmendation 2

lhe federal government should rescind the one­
size-fits-all time-limit requirements on NEB
reviews and on the cabinet process. As weIl, it
should remove the extraordinarypmvers of the
NEB chair and the minister to alter a panel's
timeline or make-up, '}'o support an efficient
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regulatory process, the fixleral government should
instead require each panel to determine the timeIine
for each review, depending on factors such as the
nature and complexity of the project, the procedural
steps selected and the number of interveners
involved.

HovvTver, the federal government should retain
provisions in the NEB Act and other enabling
legislation allowing the board to determine who is
eligible to participate based on the criteria of being
directly aftected and/or having relevant expertise
related to the project under review~

These provisions align \"ien with the goal of
regulatory eftectiveness and efficiency, allowing the
NEB to focus its reviews on the rights and interests
of those directly affected by a project as weH as
providing opportunity to incorporate the relevant
expertise of interveners, as opposed to providing
a fClrum for the discussion of issues outside of the
NEB's jurisdiction.

Recommendation 3

Ihe NEB should ensure that any timelines set
for the review of an application, irrespective of
whether they are legislated, are consistent with its
Departmental Results Framevvork, which sets out
the NEB's regulatory outcomes and support the
dIicient delivery of the regulatory process f{:ir all
participants.

Conflict of Inten~st

Avoiding situations where a conflict of interest
could arise is key to eflective regulatory governance
and is critical in building public credibility in the
decisionmaking process (OECD 2014). Similarly,
transparently and proactively addressing conflicts
of interest when they arise is also critical to
the credibility of a regulator and the regulatory
framework ((}ECD 2014).

'The NEB and the federal government have
several mechanisms in place to prevent conflicts
of interest and to counter against an apprehension
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of bias, including a Code of Conduct for NEB
board members and one f{Jr staft~ along with
an overarching conduct policy flJr the entire
government supported by COl?flitt ofInterest Act

provisions.
i\lthough the NEB and the J:ederal government

have implemented many mechanisms to counter
conflicts of interest and are clear on the process by
which a potential conflict is investigated, they have
not clarHied how their processes have changed in
light of events described above, specHicaUy avoiding
conflicts in the appointment of new board members
and in meetings with external stakeholders.

}. I I -N:-}"'l) , (--r , rr' d -f" ...Jast y, t 1e _ ' \_') s Alae (!J l.,cm ucl _.01' Its
employees lacks a "cooling oft-" period or other
requirements for new staif previously employed
by a regulated company or by a consulting firm
representing a regulated company. 'The {:ode ~l

Conduct does, however, include provisions f(lr
fcmnerNEB staft- accepting employment with a
regulated company. \Vhile it is critical fc)r NEB
staif to have a solid understanding of the regulated
industry; which may be obtained through education
or by working f{Jr industry, it is equally important
f{Jr the N.EB to have rnechanisms inpIace to avoid a
real or perceived conflict of interest.

Recommendation 4

Ifit has not already done so, the NEB should
ensure members of the public vvho are involved in
a reg11Iatory review and who are parry to private
meetings with board members, NEB executive, or
NEB staff divulge any direct contractual or indirect
sub··contractual arrangements they have with NEB··
regulated companies prior to the meeting.

Recommendation 5

If it has not already done so, the federal government
should review' and update its hiring process for
temporary and permanent board members to ensure
that nominees are not concurrently advising or
providing evidence to an NEB-regulated company
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in a proceeding. If a new temporary or pennanent
board member has had past business relationships
with NEB-regulated companies, this should be
proactively and publicly disclosed in accordance
with the COl!flict c:/lnterest Art.

R_ecommendation 6

To avoid a perception of bias, the NEB should
update its Code r;/Condutt to include a requirement

IJrohibiting new staff nreviouslv emnloyed bv
c t ." t ~ ,/

a regulated company or by a consulting firm
representing a regulated company fiom reviewing
applications from that company for a period of
time, such as one yeaL Furthermore, if new staff
previously worked fix a regulated industry on
a specific project that is part of~ or related to, a
proceeding bdiJre the NEB, the new staff should
be prohibited from advising the pand on the
proceeding,

Recommendation 7

'lheNEB and the federal government should
transparently clarifY the consequences to any board
member, NEB executive or staff if a conflict of
interest has been found to occur; i.e" beyond those
penalties set out in s52 of the COJ?flict qllnterest
Act. (See theAJberta Energy Regulator's Conflict?l
Interest Policy andProredures fc)r options).

Related to conflict of interest, the concept of
"1 "li l' 1regu atory capture cou ( resu t 111 an actua or
perceived bias in decisionmaking. Regulatory
calJture is defined as the reg'ttIated industry

L J
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manipulating the regulator or controlling regulatory
outcomes (DalBo 20(6).

'There is a perception that the NEB is captured
by the industry it regulates. For example this can be
based on:

'The perception that board members' professional
experiences are more representative of industry
interests than of the broader public interest; 11

TIle perception that the NEB's process is a
"rubber stamp," approving any application
submitted by industry; 12 or

Concerns related to project-specific decisions
rnade by a recent Panel (Eliesen 2014).

This overall perception is reinforced by:

TIle NEB Act mandating the NEB's head office
be located in Calgary, where many pipeline
and other energy companies are headquartered.
(Until 1991, the NEB's head office was located in
Ottawa.)

'IheNEB _/let requiring that permanent board
rnembers" ... reside in, or "vithin a reasonable
commuting distance of~ Calgary; Alberta or at such
other place in Canada as the Governor in Council
may approve (section 3(5) of the N£i3 Act)."

It is diHicult to measure the existence or extent of
regulatory capture, since it is subjective to evaluate
whether an NEB decision is in the interest of
reg'ttIatory efJ:ectiveness or because the regulator
is captured by the regulated industry. In certain
cases, the NEB's decisions or actions result in good
regulatory outcomes for many affected stakeholders,
including the regulated industry

\Vhat is important about regulatory capture
is not necessarily determining whether it exists
but ensuring there are transparent processes in
place to g"uard against its existence. As "well, the

11. See http:!hNww.theglobeandmaiLcom/reporr--on-- business/industry-- news/energy-- and -- resources/nation al-- energy-board-­

suspends-til tme-- hearings--into--energy--east-- pipeline/article3161 0177.

12 _1\ simple Google search of"NEB is a rubber stamp" revealed many links to articles, Hogs and commems holding the

opinion that the NEll's process is a "rubber sramp,"-Vlany of these opinion holders \vere also opposed to the expansion of

,he oil sands in Alberta and the federal governmem under Prime -Minister Stephen HarpeL
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federal government must pIay a role in preventing
regulatory capture,··I()ols that can be helpful in
avoiding regulatory capture include:

Representing stakeholder interests at the stafF
and board levels. This could include staff and
board rnembers who have training or experience
vvith landowner, Aboriginal, enviromnental,
socioeconomic, economic, financial, engineering,
safety, security and risk-assessment issues. For
their part, the previous and current federal
governments have addressed the lack of board
diversity by hiring new members with an
emphasis on skills or experiences that may not be
currently represented. (OECD 2(13).

Enabling the NEB to make decisions and
recommendations that are in the public
interest, vliith a policy framevliork rdlective
that interest. 'fl) avoid reg;ulatory capture, the
policy framework, vvhich is set by the f(:deral
government, must represent an aspects of the
public interest.

Ensuring the NEB has a coherent and
transparent performance-management system.
Ihe expectations of regulatory performance must
be applied consistently to all regulated companies.
If regulatory capture existed, resulting in leniency
toward regulated companies, it could translate
into lower compliance and poorer reglllatory
per±~)fmance (OECD 2(13).

Recommendation 8

Ihe federal government should examine whether it
is necessary to mandate in legislation the location of
the NEB's headquarters as weH as the requirement
for all permanent board members to reside in
or near Calgary; Alberta. As well, the federal
government should examine the opportunities and
chaHengeswith the NEB's headquarters located in
Calgary; .Alberta, ensuring that, where possible, the
chal1enges associated with the location have been
identified and addressed.

Transparent and Indusive Processes

Several observers have explored the relationship

12

bet"\veen transparent and inclusive processes, as well
as between regulatory effectiveness and efficiency
(Coglianese and Shapiro 2015; External Advisory
Committee on Smart Regulation 2004; NIatthews
et aL 2015; Nash and \Valters 201S; OECD 2013;
O.ECn 2(14). Simply put, these authorities agree
that transparent and indusive processes result
in better regulatory outcomes, as more robust
information is available to decisionmakers, and
openness enhances the legitimacy of a regulatory
agency and its decisions.

For the NEB, this means ensuring that the
processes supporting its three mainlimctions are
designed with transparency and indusion as a
priority. \Vith respect to its adjudicative processes,
the NEB has made substantial improvements in
making its hearings more transparent and inclusive
including:

Developing and. implemenring a participant
funding program;

Providing a hearing process adviser to support
potential participants with the application··to···
participate process, as well as to assist interveners
and conllnenters with procedural information
throughout a hearing process;

Providing online webinars for interveners and
commenters related to procedural steps such as
wriring motions, information responses, letters of
comment and presenting evidence, among other
things;

Establishing a web page for each major
proceeding with links on the NEB's home page;

Providing a plain-langl1age summary of its
reconllnendations, where appropriate;

Providing a written explanation of its
recommendations and. decisions (note, this has
always been done); and

Adapting its oral hearing proceedings to be
culturally appropriate by including traditional
Aboriginal cerernonies and providing for
Aboriginal people to present evidence orally on
traditional activiries and knowledge, instead of in
wriring.

Still, criticisms related to the transparency of the
NEB's adjudicative process remain. Ihey indude:
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The perception that evidence was not adequately
tested in the review of the Trans J\I10untain
Expansion Project, since oral cross-examination
'\-vas not included in the proceeding and evidence,
'\-vhen based on science, was not peer reviewed
(Qyarmby,Lynne pers, cornm.; A11an, Robyn,
pel's. corrlIn.).

'I1le perception that approval of the Trans
l\ilountain Expansion Project\vas not based on 0111
the facts as there was a dispute over the science
related to the Elte and behaviour of spilJed
diluted bitumen (!ll:1rmby, Lynne pers. comm}
In this specific case, interveners Living Oceans
Society and the Raincoast Conservation A11iance
vranted to file nevr evidence approximately six
months after the final deadline for evidence, The
new evidence was a third-party draft report from
the U5. National Academy of Sciences on the
fate behaviour of spi11ed bitmnen, In the end,
the panel decided the value of including the new
evidence did not outweigh the potential delay to
the proceeding,13

A claim that the analytical methods
underpinning the need, economic feasibility
and commercial impacts the Trans lMountain
Expansion Project were neither sufficiently robust
nor comprehensive enough to support a positive
recommendation (Allan, Robyn pel's. comm.). .lis
'\-ven, one interviewee noted it was inappropriate
to use proprietary economic rnodds in evidence,
as interveners could not transparently test the
assumptions and risks underlying the models
(Allan, Robyn pers, comm.),

Recommendation 9

\Vhen there is a dispute over evidence, the NEB
should identify and implement alternative hearing
tools to allow fix a robust examination, ensuring
that the evidence is fact based.A.1ternative hearing
tools could include a public technicaJ conference
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within the proceeding, hiring a third-vany to

review the evidence and present findings on
the hearing record, or allowing fiJr oral cross­
examination on certain evidence or issues.

Recommendation 10

As part of its ongoing review of the information
required for facilities applications in the Filing
JV1anual, the NEB should engage interested
stakeholders in a discussion and review of the
methodolo()""v for the economic analvses recluired inb.,l .J

a facilities application.

Recommendation 1.t

'The NEB should allow evidence based on the
use of proprietary models only if the risks and
assu mptions of the model can be verified either
through direct evidence, through verification by an
independent third party, or as other'vvise directed by
the NEB.

VVith respect to its regulatory role, the NEB has
been extremely active lately, engaging Canadians
on a range of matters such as safety and emergency
management (NEB 2015a). Recently, the NEB
committed to improving the transparency of
emergency management programs and to creating
more opportunities to engage v'lith local authorities
on these matters. Some of the issues in the recent
NEB review of the Trans J\!Iountain Expansion
Project and in the Energy East Pipeline Project
included the role and capacity of local authorities
in responding to an incident on an NEB-regulated
facilitv in their communities and the accessibility of

~ .
NEB-re~rlI1ated corrwanies' emerg"ency manao-ementb 1 .• b

progTam information.

1.3 See the NEB's decision on the motion with links to interveners' input: hrtps://apps.neb·one,gc.ca/REGDOCS/Filel

Dovmload/2896929.
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The NEB has also recently started to publicly
post inspection reports and non-compliances on its
website and continues to share audit reports and
corrective action plans. As well, it has initiated an
online tool showing where incidents have occurred
on NEB---reguJ.ated facilities in Canada.

Given the potential fClr an increase of pipeline
development in more populated areas including
in Aboriginal commu nitiesl it would be wen-timed
to initiate an ongoing mechanism to engage
communities outside of a formal hearing process.
Ihe NEB should continue to be mindful of
induding interested stakeholders in discussions of
regulatory initiatives where their rights or interests
may be affected by a change.

Recommendation 12

'IheNEB should implement a mechanism for
ongoing public engagementlvvith an initial focus
on local and Aboriginal communities affected by
NEB-regulated facilities, on the range of issues
under its mandate.

One potential model is a netvvork of external
advisory committees established on a topical and!
or regional basis (Leggett, Sheila pers. comm} A
representative from each advisory committee in the
network \vould report to a chair's external advisory
committeelproviding ongoing input (Leggett,
Sheila pers. comm.).Another model is the multi­
stakeholder advisory committee recently launched
by the Alberta Energy Regulator (AER 2(17).

JVleanwhile, as noted, the NEB engages with
regulated companies on compliance requirements
throughout the life of a reg·ulated asset. 'These
interactions include inspections and auditsl among
other activities. Interviewees fi'om large pipeline
companies indicated the NEB is not clear on its
compliance expectations. They felt that measuring
dIectiveness of a management system on a binary,
comp1iance-versus-non-comp1iance basis was not
valuable, as the audit findings would not reflect the

14

management systemls maturity level or philosophy
of continual improvement.

Companies also stated the content of the NEB's
audit protocol appears to change from audit to audit
and from company to company, opening the door
filr the perception of diHerent treatments among
regulated companies. Lastly, companies stated the
clarity of the audit process and application of the
audit protocol varied by NEB auditor.

Rewmmendation 13

'IheNEB should enbo-age rem.llated industry in its"- b~ ./

dforts to update/revise its audit protocols in order
to address issues related to clarity and consistency
of compliance. The NEB's audit progTam should
renect best practices in management system audits
and indude auditprotocoJ.s f{Kused on compliance
instead of on management-system effectiveness.
Lastly, the NEB's audit program should be aligllCd
with the NEB's Departmental Results Framework.

Rewmmendation 14

'IheNEB should invest in further stan training and
development with the goal of increasing the quality
and consistency of its audit methodology. It should
also ensure it has a suHicient number of trained
auditors to carry ou t its audit viorkload in a timely
manner.

Lastly, with respect to the NEB's advisory fllllction to
the minister on an as---requested basis, the mechanism
for ministerial requests is unclear.A.swe1l, under the
NEBAd, the chair can provide unsolicited feedback
to the minister on IJolicy-related issues that may arise

~ .
through the NEB's proceedings or elsewhere, though
it is undear whether this information must or can be
made public.

Rewmmendatio!l 15

Ti) increase the transparency of information
exchanged between the NEB and the rninister,
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ministerial requests for policy··-reIated advice should
be made public at the time of the request. SimiIarIYl
aU advice initiated by the NEB should be made
public at the time it is provided to the minister.

\Vithin its advisory function, the NEB also
prepares and publishes energy-market information,
which is often relied on by applicants when
preparing economic analyses to meet the NEB's
filing requirements. Some of the interviewees
for this Commentarv indicated there could be a

.,i

real orperceiyed conflict of interest if one NEB
department prepares energy-market infiJrmation
fiJr an application while board members reIy, even
partiaIIy, on the NEB's own information (Al1an,
Robyn pel's. comm.; Oleniuk,Teni-Lee pel's. comm.).

'The interview'ces raised a few related issues. First,
does the NEB undertake a rigorous and transparent
review of its methodology f()r preparing its energy­
market reports? Secondly, within a hearing process l
are there suflicient opportunities for interveners to
test the evidence that relies on the NEB's energy­
market reports..Lastly; w·hat motivation \vould a
r.)aneI have to clisafITb ee with an economic analvsisr ~ J

partly based on the NEB's own energy-market rep01ts?

Recommendation 16

The federal government should examine whether
a conflict of interest exists between the NEB's
adjudicative and advisory roles. If no conflict is
found, and the NEB retains both roles, the NEB
should review its methodology for energy-market
reports to ensure there is suHicient opportunity fClr
interested stakeholders to test and provide input
into the methodology.

PelJormance Management and AdaptabiHty

An efIixtive and efIicient regulator discharges

14 See bttps;//w,v\v.tbs-sct.gc.ca/pol/doc-eng.asp:x?'id<31 300.
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its tasks in a clear and transparent manner, by
setting objectives, achieving outcomes, measuring
performance and learning lessons (Baldwin 2015;
Boothe 2013; Coglianese 2015; OECD 2008;
OECD 2013; OECD 2(14). Given the complexity
of regulation and the publicls increasing scrutiny
of energy regulation, measuring perJonnance is
critical O'vloynihan 2015; Q.llarshiel Elizabeth, pel's.
comm.).An effective and efficient regulator must
be able to articulate what it does, how it does it
and what it has achieved in order to demonstrate
accountability, to identify w'here imlJroyements. .;

could be made and to rationalize increased
budgetary spending to support improvements
(J'vToynihan 2015). As well, an efIective and
efficient regulator can avoid regulatory capture
by transparently declaring the outcomes that
all regulated players are expected to reach, the
indicators by which they wiH be measured, as wen
as publicIy sharing the results of its performance
evaluations (OECD 2013).

The Treasury Board has a new Policy on Results
which defines requirements for federal bodies
such as the NEB to implement a perf:onnance···
management system, called a Department Results
Framevvork14 Prior to this new policy, introduced
in 2016, the NEB had various aspects of a
performance-management frame'vvork in place.
However, there was little logic linking the NEB's
activities with its desired regulatory outcomes
or in measuring hmv efIective its activities were
in achieving these outcomes. VVhile the NEB
is working' to coml)lv wi th the 'T'reasury Board's

- ~ "
Policy on Results, absent a coherent performance-
management framework, it is missing an
opportunity to tell the story of its dIectiveness,
potentially strengthening its credibility with
stakeholders.
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An efJ:ective regulator is also one that evaluates
its perfcmnance on a regular basis, identifies and
implements improvements, and adapts to changing
circumstances (Boothe 2013; Coglianese 201S;
OECD 2(14).lhe NEB uses the term "evaluation"
in a variety of contexts, including when it refers

" d"·!·· 1· " "c 1 d . ,to au It! ev,!- uatlOns Ot reg\.t ate compames
programs, as weH as in reference to evaluations
of its own programs. "1'0 date, it appears the NEB
has undertaken onlv one formal evaluation ofI - - -. .

its performance, which was an evaluation of the
Participant Funding Program, released in early
2016.15

Recommendation 17

Given that the NEB is developing a Departmental
Results Framework, it has an opportunity to
publicly share infC.mnation on the logic of its
performance-management framevvork including, fc)r
example, information linking the NEB's outcomes,
targets, indicators and activities. Therefore, the NEB
on an annual basis shouldpu blidy share itsplan to

evaluate programs.

Recommendation 18

'Ihe N.EB should establish an independent body
to evaluate its .Departmental Results Framewo;k
to ensure neutrality in accordance with the
'l'reasmy Board Policy on Results. (One model
f()r an independent evaluation flUlction is that
used by international financial institutions such as
the Asian Development Bank or Inter·· American
Development Bank)

1 (;

Rewmmendation 19

1he NEB should continue to publicly share the
results of its f()rmal evaluations, highlighting what
specific improvements itwiJ.l undertake.

Capacity

In order to attract and retain qualified and
motivated employees, an efhxtive and efficient
regulator must have sufficient capacity to undertake
its work (OECD 2008). As Coglianese (2015)
notes, an excellent regulator demonstrates stellar
competence by using its resources to m<Dcimize
public value. It does this by ensuring its employees
are highly skilled, have access to regular training, are
sensitive to the varying cultures of the communities
and individuals with whom thev interact and

~

are compensated at a level competitive'vvith the
regulated industry (Coglianese 201S).

lhe NEB has hced ongoing challenges
to recruit and retain employees in certain job
families (Office of the Auditor GeneraI2CHS). As
new pipelines are approved and new regu latory
requirements are introduced (e.g., the new Pipeline
Safe~y Act), the NEB's workload will increase
in step to ensure compliance throughout the
regulatory lifecycle. Based on its ongoing analyses
of its human resources capacity, the NEB has
identified an ongoing need for specialists in areas
such as pipeline inteoTitv manaO"ement, safetv... b,/ b . ,/

management systems, emergency response, and
enviromnental and regulatory cornpliance (OfJ:ice
of the .Auditor General 2015). In particular, the
NEB has faced ongoing challenges to attract and
to retain employees in the areas of safety and

15 See the NEE'" evaluation of its Participant Funding Program at http://wvvvv.neb-one.gc.ca/bts/pb1ctn/

vltns/2016pfiwltnrprt/index-eng.htrnlks2. Abo, the NEE posts the evaluations of its performance-manag;ernent framework
at: http://w,vvv.neb-one.gc.ca/bto';pblctn/vltndindex-eng.htmI. '.
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engineering because it competes with the regulated
industry fe)r the same people (Office of the Auditor
General 2(15). 'These ongoing chaJlenges, if unmet,
could undermine the NEB's ability to carrvout

~' ~I

compliance-verification activities and to achieve its
regulatory outcomes.

"The NEB has the ahiJitv to hire consultants to
o

fin any capacity gaps it may have on a short-term
basis. VVhiIe it evaluates proposals from consultants
on the basis of"best overall value," the biddervvith
the "lowest finn, all-inclusive per-diem rate"will
receive the most points in the NEB's bid evaluation
process (NEB 2017). \Vhi1e it is important to
consider the cost effectiveness of bids, the lowest­
cost bickler might not be the most qualified. Based
on this evaluation methodology, potential bidders
may choose not to bid and instead seek more
lucrative contracts elsewhere.

Rewmmendation 20

1he federal government, with the cooperation of
'Ireasury Board, should identil:)! and remove aU
impediments to the NEB's hiring and contracting
requirements so as to attract the most appropriate
candidates for technical roles, as well as consultants
fiJr short-term contracts. Although cost must be
a Elctor in selecting employees and contractors, it
should not be a barrier to attracting and retaining
experienced people.

EnabHngFac:tors

An efJ:ective and efl:icient regulator may undertake
many of its functions independently of the political
arm of the government. 110vvever, it does not
operate in a vacuum. A reg11lator could possess aU
the previously described attributes of regulatory
effectiveness and efficiency and still not be eftective,
if certain Elctors outside of its control are missing.

For the NEB, two of those missing factors that
hinder its ability to carry out its duties effectivelv
and efficiently i~1Clude: < ~

COMMENTARY 479

An integnlted Canadian energy policy framework
in which to make project-specific decisions that aTe
said to be in the public interest (lEA 2015); and

A consistent and legally sound process in which
the Cruwn meets its constitutional duty to
consult with Aboriginal people ·when tilat duty is
tripvered. - .

t:) ...J

\lVi th respect to the tC.mner, the NEB makes
adjudicative decisions/recommendations that are
said to be in the public interest (Parliament of
Canada 2016). In its Reasons for J)ecisions or
recommendations to cabinet, the NEB typically
outlines its "present and fiJture public convenience
and necessity test" and provides a rationale fe)r
its recommendation "in the overall Canadian
public interest (NEB 2016b)."1he chaUenges with
the NEB's definition of the public interest and
recornmendation process are:

'The definition is vag11e and lacks reference to a

policy framework that defines the direction and
priorities for Canadian energy development.
As a result, NEB decisions on a project-speciiic
basis become the def:wlt policy direction for
the aspects of energy development within its
mandate.

TIle only tool the NEB has to gauge the public
interest in its proceedings is the evidence
befc)J."e it f()[ a specific project. It has no other
rnechanism to rneasure the public interest or the
~J ..'] 11" " "]\. _lange m t.Ie PU) lC rnterest as SOCIety s va _u es

J f ] ." 'J' 'J:::anu preerence evo _ve over tune "WIt _1111 a speouc
proceeding or on an ongoing basis.

The NEB does not actively recruit participants
into its hearing processes. It l~lCilitates the
application process for potential participants
v\l1th the criterion participants must meet, as
set out in the lVER Act. vVhat if no one applies
to participate in a proceeding? Conversely;
what if many people apply and the NEB must
decide who can participate? Is the participarion
that results from either of these tvvo scenarios
an efr(~ctive mechanism to support the NEB's
decisions/recommendations in the public interest
f~)[ a given project?
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\Vhile Natural Resources Canada is the federal
department responsible ff)r energy development
and policy, the only reference to energy policy
on its website is buried five levels dO'vvn under
"Enenrv> EnerlY"lT Resources >TransI)ortation Fuelb"t oJ

Prices>Energy Policy;" Several observers and
interviewees concurred that the federal government
needs an energy policy framework within which the
NEB could more effectively and efficiently carry out
its mandate (Cleland et aL 2016; External Advisory
Committee on Smart Regulation 2004; Gibbins
and H.oberts 2008; lEA 2015; Quarmby, Lynne
pers< comm; (2!larshie, E:lizabeth pers< comm.).

Very often, participants in NEB revie"ws want
to discuss policy-level issues that are outside of the
NEB's mandate and scope of the review (V'ilatson
2(16). 111ey become frustrated because they feel
the NEB is inHexible and cannot accomrnodate
policy discussions. Since there is no other fc/rum
in which the public can provide feedback to the
federal government on policy issues such as climate
change, gTeenhouse gas emissions from upstream!
downstream energy development and cumulative
efJ:ects, these issues arise at NEBproject--specific
reviews.

'lheNEB was born out of the 1956 Great
Pipeline Debate and two subsequent federal royal
commissions when the question was, "vVhkh
pipeline development would be in the public
interest?" not, "\VouJd any pipeline development be
in the public interest? (Savage 2(16)."16/\t the time,
it was generally accepted that energy development
vvas a good thing and that pipelines were needed.
Fast forward to 2017 - the federal government has
aspirations fix a radical transfcmnation of Canadian
energy! systems by 2030-02050, tnmsitioning to
a clean energy economy and meeting Canada's
greenhouse gas emissions reduction targets set

1 8

at the 2015 United Nations Climate Change
Conference, COP21 (Cleland et al. 2016). '111ese
aspirations are at odds with the current context in
which energy decisionmaking takes place because
there is no coherent energy policy framework in
\","hich to guide project--specific decisions.

Building a Canadian energv strategv and
'ly t. ,/ 'ly./

engaging the public in this dialogue is a huge task
Still, Canada appears to be moving toward creating
such a strategy (Council of the Federation 2015;
lEA 201S; Government of Canada 2016b). An
efE:lrt in 2015 by the provinces kick--started the
dialogue, although the fixleral government was
largely absent fiom these discussions (Council of
the "federation 201S} ]\;10st recently, Canada's -First
J\iIinisters announced details of a Pan-Canadian
Framework on Clean Grov'/th and Climate Change
that fi)Cuses on the links among greenhouse gas
emissions, climate change and energy use. Hm","ever,
this most recent policy announcement is stilI a long
way from providing policy direction that defines
the direction and priorities for Canadian energy
development

It wiIl take time, money, human resources
and creativity to determine how best to engage a
heterogeneous public on a range of issues related to
energy development overlapping with Aboriginal
rights and interests, climate change, transportation
(including alternative methods of transporting
hydrocarbons), urban planning, taxation and trade
policy, just to name a f(;w. A dialoguewiU not
guarantee that everyone will be happy with the
outcome< 110wever, the benefits could be significant
and are relevant to the current Expert Panel Review
of NEB IVlodernization.

\Nith a credible, publicly supported national
energy strategy, the NEB's project---specif:ic decisions
(see Recommendation 1) would likely have more

16 For a description of the Creat Pipeline Debate, the Gordon and Borden Commissions and the related events ii-om 1956 to

1959 leading to tbe creation of the National Energy Board, "ee Harrison (2013).
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credibility because theywouJd be made within a
policy framework reflective of the public's interests.
As a result, projects that are deemed to fit within
this policy framework could proceed.lTnderstanding
what types of energy development projects are
acceptable within the poHcy framework provides a
dear sig11al. to industry and investors that there are
opportunities to bankroll Canada's energy sector.

Recommendation 21

"J1li:: federal government, through the minister
of natural resources, should continue the public
dialogue about an integrated Canadian energy
strategy it started with the Pan-Canadian
Framework on Clean GW'vvth and Climate Change.
"J1li:: outcome would be a transparent energy policy
frarnev,rork, providing the f{:mndation on w'hich
the NEB and other energy reg"ulators could make
decisions.

A.1though the minister is in the best position to
decide how to engage stakeholders, one mechanism
of engagement could involve establishing working
gTOUpS across Canada to engage in a constructive
dialogue, expanding on a recommendation in
Eyfcml (201S; pages 42-43) and the mechanism
used in the development of the framework.
Representatives in these working gTOUpS could
include, for example, Aboriginal1eaders, federal and
provincial representatives, representatives from local
authorities, landowners and industry.

vVith respect to the Crown's duty to consult,
the federal government rdies on the NEB's
hearing process to the extent possible to discharge
its legal duty to consult potentially affected
Aboriginal people (Government of Canada 2016a;
NEB 2016b). The J\iL~ior Projects IVlanagement

COMMENTARY 479

Office CMPJ\iIO) is the federal body tasked with
coordinating various federal agencies' participation
in NEB reviews for major projects. 'The NEB,
however, makes many decisions unrelated to major
projects that could affect potential or established
Aboriginal. and treaty rights and which trigger the
Crown's duty to consult. In these cases, the Crown
is absent from the process as the NEB does not act
as the Crown.

In these cases, v'lho is the Crown and hov'l is its
duty to consult met? '1hese questions are the subject
of two court cases currently befc)re the Supreme
Court of Canada. 17 vVhHe the ou tcome of these
cases will likdy provide some darity about the role
of the NEB and the NEB's process with respect
to the Crown's duty to consult, there would still be
uncertainty about the NEB's process and decisions
when the Crown is not present

J\iIeanwhil.e, the courts have no issue quashing
cabinet decisions on NEB projects where they
f()lwd the Crown had failed in its duty to consult
(Federal Court of Appeal 2(16). This level of
procedural and legal uncertainty may prove difficult
for regulated companies and investors to 1Tlanage
and seems contrary to the STJirit of government··

v r l.

Aboriginal reconciliation.

Recommendation 22

vVhile waiting for clarity from the Supreme Court
of Canada, the federal government should provide
clarity about the roles and process to support the
CroV'ln's duty to consult for NEB processes when
the IVIPJ\;IO is not involved.

'Ie) follow up on the issue oflegislated timelines for
the NEB's review process discussed earlier in this
paper (see Independence), the J\iIPJ\;10 carries out

17 See Ihames D. Enln'iI~gePile/ines Inc. et ai (http://,,,,'ww.scc--cscca/case--dossier/inf(jmal --mdaa-·eng.

aspx?cas=36776) and Hamlet Rivei' et a/ 'Z'. Petroleum Geo-Sel"uices Inc. et a/. (http://www.scc--csc.ca/case--dossierl

in£()/mal-mdaa-eng.aspx?cas" 36692).
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certain consultation activities after the NEB rel.eases
its recommendation report. 'The legislated timeline
betvveen the NEB's recommendation and cabinet's
decision is three months, though cabinet can extend
this timeIine, In practice, the cabinet timeIine was
extended to seven months for the 'lhmsJVlountain
Expansion Project and to six months f{)r the Energy!
East Pipeline Project to aHovv the Crown more time
to consult with Aboriginal communities and people
(Natural Resources Canada 2016).

Recommendation 23

In conjunction with Recommendation 2, the federal
government should remove legislated time limits to
carrying out its duty to consult Aboriginal peoples
by removing the mandatory time limit in the NE'B

Act f{)r cabinet to review NEB recornmendations
and make a decision, while still respecting the
efficient use of time and resources in the regulatory­
review process.

CONCLUSIONS

1he answer to the question "Is the NEB broken?" is,
"-1- j .J t 1 . . " 'r-' 1t cepenus on now you see tIe sltuatwn. _<or tIe
. . . .. r I' ("'... .... . jInterVlC"'v\/ees Cll: t us .,ommentmy, opmlons vanee
widely about whether the NEB is Eltally Hawed or
whether it needs to undertake a few improvements.
VVhat'vvas commonly acknowledged, though, is that
chanO'e in enenrv reo'ulation and decisionmakingb b"t b "-

needs to happen.

20

It is in the shared interest of alI Canadians to
have trust in institutions whose decisions will shape
the next steps in Canada's energy future (Cleland et
aL 2(16). The work of a regulator such as the NEB
is difficult, complex and often thankless. Effective
and efFicient rebO'ulatory institutions are a necessary

c • •

part of a functioning dernocracy. VVhile regulators
are not elected officials, they do the work delegated
to them bv elected politicians. Ideallv, a !Jolicy

~ ~ . ..
fi-amework should guide their decisions.

For the NEB to {lmction as an effective and
efficient regulator, its recommendations and decisions
need to be guided by a transparent policy fi-arnework
f()r energy development that is reconciled with the
many other aspects of the public interest. 'TIle path
to this fi-amework v\Till not be easy and not everyone
will agTee on the outcomes. Hovvever, the work is
necessary to reo-establish the NEB as a credible,
effective and efficient energy regulator.

Lastly, it is important f{)r the federal government
to consider the outcomes of the simultaneous
federalreviev\Ts to support the broader goal of
improving the effectiveness and efliciency of federal
energy regulation in Canada. IS 'This goal cannot be
met by considering the outcome of each review in
isolation, potentially creating duplication or overlap
of regulatory processes and mandates.

18 '111e Terms of Reference felr NEB J\!lodernization: Expert Panel state: "In addition to Natural Resources Canada's efE)rts to

modernize the NEB, Environment and Climate Change Canada is working to review environmental assessment processes

under the Canadian 2012. Also, the Departmems of Fisheries, Oceans and the Canadian

Coast Guard and Ihmspon are working together to re,'iew changes to the Fisheries Act and fiI.{liers Protection

restore lost protections, and incorporate modern safeguards. In preparing for and undertaking the review, the Panel

sha1l take into account tbe activities associated witb the other mandated revie"l''1s, with tbe objective of sharing information

received during the respective reviews, "I''1bere relevant, and coordinating review activities, to the extent possible."

(Governrnent of Canada 2016c).
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