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CONSEILLER LES FAMILLES AU FIL DES GENERATIONS
ADVISING FAMILIES ACROSS GENERATIONS

February 22,2021

Mr. David Wai

Assistant Deputy Minister

Financial Services Policy, Ministry of Finance
Government of Ontario

Frost Building N, 4th Floor

95 Grosvenor St

Toronto, ON M7A 171

Via email - David.Wai@ontario.ca

Re: Calmusky v. Calmusky 2020 ONSC 1506

Dear Mr. Wai

Advocis and CALU have shared with us, a copy of their letter of September 16, 2020 to you (copy
attached) outlining the potential impact of the above decision on estate planning in Ontario.

As Chair of the Public Policy Committee of the Society of Estate and Trust Practitioners of Canada
(“STEP Canada”) | am writing to express STEP Canada’s supportfor the concerns raised in the
letter. | would also like to express a shared hope for a way to reduce or eliminate the
uncertainties created by the Calmusky decision.

STEP Canada is part of STEP Worldwide, the leading international organization for trust and
estate professionals. STEP’s mandate is to provide a forum for discussion and to advance
practitioners’ knowledge of tax, accounting, administrative, statute, and case law through
regular branch seminars, symposia, and an annual national conference. STEP Canada also
makes representations of a technical nature to government, policy makers and related
professional bodies, with the goal of promoting better understanding of trusts and estates and
improving related law and policy. There are 20,000 members worldwide and over 3,000
members in Canada, operating as professionals in the trust, legal, accounting, financial planning
and insurance industries.

The Calmusky decision introduces unnecessary and significant uncertainty with respect to the
validity of statutory beneficiary designations, not only for Registered Retirement Income Funds
(“RRIFs”) but for other registered plans, insurance proceeds and numerous other instruments.
These designations are critical tools required to allow for ease of estate administration, meeting
a testator’s objectives and avoid unintended income and estate administration tax costs.

The results of the Calmusky decision not only affect future estate planning but will require
revisions to estate plans already in force. We note that some beneficiary designations can no
longer be revised due to the incapacity of the holder of the applicable registered plan, insurance



policy or other instrument. Ontarians may now have to relive the emotional aspects of planning
for death merely to work around the uncertainties created by the Calmusky decision regarding
beneficiary designations.

Imposing the doctrine of resulting trust on specific beneficiary designations unnecessarily
introduces significant costs and uncertainty to the estate planning of millions of Ontario
residents who have made insurance, RRSP, RRIF and other beneficiary designations. These are
not scenarios that only apply to high net worth families. Direct beneficiaries often include
dependants with disabilities, to obtain tax rollovers critical to their financial safety.

Confirming a person’s intention after that person’s death or incapacity is fraught with
uncertainty and the beneficiary may not have access to any evidence to support the deceased’s
intention. In addition to supporting the submission made by Advocis and CALU, STEP Canada
also feels it would be appropriate for the requisite financial institutions to improve their
procedures to require an express statement as to the intention of the holder of the registered
plan, insurance policy or other instrument in the process of obtaining beneficiary designations.

For the many reasons set out above and in the letter from Advocis and CALU we strongly urge the
government to pursue legislative changes to eliminate the uncertainties created by the
Calmusky decision.

We would be happy to discuss this issue or address any questions you may have at any time. If
so, please direct your enquires to Michael Dodick, Chief Operating Officer, STEP Canada at
mdodick@step.ca.

Yours sincerely,

Peter Weissman, FCPA, FCA, TEP
Chair, STEP Canada Public Policy Committee

45 Sheppard Avenue East, Suite 510, Toronto, ON M2N 5W9
Tel: 416.491.4949 | Toll Free: 1.877.991.4949 | Fax: 416.491.9499 | www.step.ca
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August 24th, 2020 ADVISING FAMILIES ACROSS GENERATIONS

Office of the Attorney General

Attn: Amanda larusso

Director of Policy and Legal and Policy Affairs
McMurtry-Scott Building 11th Floor

720 Bay St, Toronto, ON

M7A2S9

By email to: amanda.iarusso@ontario.ca
Re: Estate Law Consultation
Ref: M-2020-8852

The Society of Trust and Estate Practitioners (Canada) (“STEP Canada”) has reviewed the Ontario
Attorney General’s Consultation (the “Consultation”), regarding certain estates law and
administration issues. STEP Canada has consulted with its Ontario members and the chairs of each
of the local branches and chapters have met to discuss the responses and provide STEP Canada’s
submission on the Consultation.

STEP Canadaiis part of STEP Worldwide, the leading international organization for trust and estate
professionals. STEP’s mandate is to provide a forum for discussion and to advance practitioners’
knowledge of tax, accounting, administrative, statute and case law through regular branch
seminars, symposia, and an annual national conference. STEP Canada also makes representations
of a technical nature to government, policy makers and related professional bodies, with the goal
of promoting better understanding of trusts and estates and improving related law and policy.
There are approximately 20,000 members worldwide and over 3,000 members in Canada,
operating as professionals in the trust, legal, accounting, financial planning and insurance
industries. Many of the members of STEP Canada and STEP Worldwide are engaged in advising
their clients on matters relating to the ownership, including beneficial ownership, of companies.

Given the briefamount of time provided for the Consultation, we have not been able to do as much
research and consultation as we would prefer. Accordingly, we have kept our comments brief and
limited them to where there is either a general consensus or there are strong views on the part of
the membership. We commend to you the good work done by provincial bar associations and law
reform commissions, which deal with most if not all of these topics.

A. Responses to Specific Consultation Questions

1. Is the $50,000 limit [for small estates] still appropriate or should another value be
chosen to better reflect the world in 2020? Would any procedural difficulties arise if
the two amounts do not align?

The general consensus on this pointis thatitis preferable, but not required, that the amounts align
should a small estates process be implemented . What is most important is that there is a
Certificate of some sort upon which a third party can rely, similar to the Certificate of Appointment
of Estate Trustee.

STEP Canada Submission RE: Estate Law Consultation
to Attorney General of Ontario
August 2020 - Page 1/4
Suite 510, 45 Sheppard Avenue East, Toronto ON M2N 5W9
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There is a strong view that there are two main factors leading Ontarians to seek to avoid the
probate process and thereby putting themselves at risk to financial abuse and reducing the
amount of Estate Administration Tax received by the province:

First, the process itself, while not unduly onerous in terms of preparing an Application, is
significantly more time consuming than appropriate. The processing times (including before
COVID-19) are significant, and lead to delays in estate administration and risks to assets while the
Estate Trustee is not permitted to deal with them.

Second, the rates are high. This is mitigated for smaller estates as noted in the Consultation. The
general consensus is that compliance with the probate process would be significantly improved
with lower rates. However, it is noted that if the processing times were improved compliance
would likely improve with the current estate administration tax rates.

2. When the emergency order that grants the ability to withess the making of a will or
the execution of a power of attorney through audio-visual communication
technology, and the ability to sign identical copies in counterpart, should be lifted
and no longer in effect.

Unless the Province is implementing these changes permanently (see the response below on this
point), the emergency order should be maintained. So long as the pandemic continues such that
high risk individuals should not meet in person, the benefits of those changes outweigh the risk.
It should be noted that the groups most concerned with estate planning matters (i.e. older
Ontarians and Ontarians with health issues) mirror those who are at a high risk due to COVID-19.

3. Whether the ability to withess the making of a will or the execution of a power of
attorney through audio-visual communication technology, and the ability to sign
identical copies in counterpart, should be made permanent.

The consultations with STEP Canada members in Ontario did not find a consensus on this point.
The following risks were highlighted:

- With video signings, lawyers cannot be certain as to who is in the room;

- Itis far more difficult over video to determine whether the client understands and has the
capacity to understand the actions they are taking;

- Notall clients have access to technology or technical skills necessary; and

- Inlight of the above circumstances, vulnerable individuals will be more reliant on family
and friends in making arrangements to sign documents, increasing the risk of financial
abuse.

It is likely that documents witnessed through video will be much more open to challenge due to
the issues noted above.

Should the Province decide to proceed with making these changes permanent, STEP Canada
recommends that consideration be given to what circumstances are appropriate. In addition to
requiring that a witness be a lawyer, consider whether there should be a limited number of
circumstances in which it would be appropriate to use witnessing through these means.

It may be more appropriate to expand substantial compliance in execution requirements (see
below) rather than making these changes permanent.
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4. Whether section 16 of the Succession Law Reform Act (SLRA), which provides thata
will is revoked upon marriage, should be repealed.

The consultations with STEP Canada members in Ontario did not find a consensus on this point.
Some members were of the view that change is unnecessary as the section permits the spouse to
elect to retain the Will.

However, there is significant concern that the section allows for vulnerable individuals to be taken
advantage of financially and that is not necessary due to the application of other provisions in the
SLRA and Family Law Act.

The capacity required to marry is much lower than that required to make a Will. This is desirable
from a public policy perspective to permit persons with diminished capacity to enjoy the benefits
of marriage. However, in cases of diminished capacity for those people who have made a prior
Will (as may be the case with the growing elderly population), the ability to marry results in the
automatic revocation of the Will. This may not be desirable and it may lead to increased abuse by
those seeking financial gain (predatory marriage).

In cases where a Willis not updated on marriage, therights of spouses are already protected under
the Family Law Act and dependent’s relief provisions in the SLRA. Providing a further windfall
arising as a result of an intestacy triggered by marriage may not be appropriate.

5. Whether section 17 of the SLRA, which revokes a bequest to a former spouse upon
divorce [and revokes their appointment as estate trustee], should be extended to
spouses that have been separated from the deceased for two years or longer, or
where a court order or agreement intended to permanently finalize the dissolution
of the marriage is in place.

The general consensus on this point is that such a change should be made. As noted in respect of
the question above, it may be useful to expand the provision to beneficiary designations under
the SLRA and Insurance Act for consistency. In addition, consider whether a similar provision
should be included in respect of Continuing Powers of Attorney under the Substitute Decisions
Act.

6. Whether the court should be granted greater latitude in validating or rectifying an
improperly prepared will.

We received significant submissions on this point. The general consensus is that substantial
compliance as exists in other provinces should be adopted in Ontario. In order to best reflect the
testamentary intentions of Ontarians, substantial compliance would allow the Court to remedy
formal errors made when drafting or executing a Will.

7. Whether estates administration should be simplified by providing that only heirs to
a specified degree of consanguinity are entitled to an estate on intestacy and
requiring more distant relatives to obtain a court order or relief from forfeiture
under the Escheats Act.

The consultations with STEP Canada members in Ontario did not find a consensus on this point.
Should the Province proceed with making these changes, it may be worthwhile to consider
clarifying what reasonable efforts must be taken to find a beneficiary and to provide a simplified
avenue, such as payment into Court or to the Public Guardian and Trustee, for executors to relieve
themselves of liability where beneficiaries cannot be found.
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8. Whether the preferential share for spouses under the SLRA, which is currently set at
$200,000 and has not been updated since 1995, should be changed.

The general consensus is that the amount should be increased and that consideration should be
made to allow for annual increases tied to inflation or a periodic review of the amount.

It was noted that in some provinces the preferential share may differ depending on whether the
issue of the deceased are also the issue of the spouse. Where that is the case, a larger preferential
share may be appropriate, as that best reflects the wishes of most individuals.
B. Additional Issue Raised.

9. Beneficiary Designations by Substitute Decision-Makers
Our members have noted that Attorneys for Property or Guardians for Property should be able to
make beneficiary designations on RRSPs and RRIFs where an existing plan is being transferred or
converted. Currently, this is not permitted, leading to the undesirable result that a beneficiary
designation is revoked when the plan is transferred or converted, which does not reflect the
intentions of the testator.

This is a change that has been made in Alberta, British Columbia, New Brunswick, and, in respect
of Guardians, Nova Scotia.

Several members of STEP Canada participated in discussions concerning our submissions and
contributed to its preparation. The members were:

Paul W. Taylor of Borden Ladner Gervais LLP, Ottawa, Chair of STEP Ottawa

Elaine Blades of RBC Wealth Management Royal Trust, Toronto, Chair of STEP Toronto

Justin Hoffman of Davis Martindale LLP, London, Chair of STEP Southwestern Ontario
We would be pleased to discuss our comments with you at your convenience.

Yours very truly,

Pamela Cross Timothy Matthews
Chair, STEP Canada Chair, STEP Canada Trust and Estate Technical Committee
Borden Ladner Gervais LLP Stewart McKelvey
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February 12, 2021 ADVISING FAMILIES ACROSS GENERATIONS

The Honourable Peter Bethlenfalvy
Minister of Finance

c/o Budget Secretariat

Frost Building North, 3 Floor

95 Grosvenor Street

Toronto, Ontario M7A 1Z1

Dear Minister Bethlenfalvy,

Via e-mail to: submissions@ontario.ca

Enclosed is our submission on repealing the Estate Administration Tax ("EAT").

Several members of the STEP Canada Tax Technical Committee participated in discussions
concerning our submission and contributed to its preparation, in particular:

lan Lebane (TD Wealth)
Maureen Berry (Fasken LLP)
Chris Ireland (PPI Advisory)

We would be pleased to discuss our comments with you at your convenience.

Yours very truly,

Maureen Berry
Co-Chair of Tax Technical Committee
Faskens LLP

oy eelonds
Chris Ireland

Co-Chair of Tax Technical Committee
PPI Advisory

STEP Canada Submission to Ontario Ministry of Finance
RE: 2021 Budget Consultation - Ontario’s Estate Administration Tax
February 2021 - Page1/3
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SUBMISSION ON REPEALING THE ESTATE ADMINISTRATION TAX ("EAT"):

EAT is levied at 1.5%, calculated on the fair market value of all of the property of the deceased at
the time of death (subject only to a deduction for encumbrances registered against any real
property).’ Unlike several other provinces?, in Ontario there is no limit on the amount of EAT
that may be payable. Below is an example of how these rules could apply to small businesses.

Example:

Irene starts a small unincorporated manufacturing business using all of her personal assets ($50,000),
along with an additional $2,000,0000 of bank loans secured on her business assets. Shortly after
launching her venture, she dies suddenly with her only assets being the assets of the business.

Under EAT, the debts owing to the bank are ignored and consequently, even though her estate is
only actually worth $50,000, EAT will be exigible on the gross value of the estate assets of
$2,050,000. To probate Irene's Will, her executors would owe the Ontario government $30,000,
which comprises more than half of the $50,000 net value of her estate.

Arguments for Repeal of EAT in Ontario

1. It exists without any underlying tax policy.

2. It generates a miniscule portion of Ontario’s total revenues. In the 2019-20 fiscal period,
Ontario collected EAT of $214,507,699 out of total revenues of $156B - only 0.137%.

3. Itis regressive in its effect. Wealthy individuals engage professionals to assist in reducing EAT,
while people of more modest means cannot afford such planning.

4. Persons of modest means choose joint ownership with a right of survivorship as a means of
passing on wealth to the next generation. This can lead to many negative unintended
consequences, including:

e |oss of absolute control over property;
e adverseincome tax problems arising from the change of ownership;
e potential elder abuse of increasingly vulnerable parents by their adult child(ren);

e exposure of property to the risks of financial claims against the adult child(ren); and

"In Ontario, EAT was eliminated for the first $50,000 of the estate as of January 1, 2020.
2 Alberta (maximum $525), Quebec (flat fee to produce a court certificate), and Manitoba (probate fees abolished
effective November 6, 2020).
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e acrimony among surviving siblings arising after both parents are gone.

Recent legislative history in Ontario

In Ontario, Monte McNaughton’s Bill 120, the Estate Administration Tax Fairness Act, 2015, was
introduced in September 2015 and would have allowed a deduction for liabilities other than
mortgages along with a deduction for charitable donations. It also stipulated a maximum EAT of
$3,250. Two months later, Bill 136 - the Estate Administration Tax Abolition Act, 2015, was
introduced. That Act would have abolished the tax completely and limited the fee for the
Certificate to the same nominal level as a Statement of Claim.

Recommendations

For the reasons delineated above, STEP respectfully submits that EAT be repealed. In the
alternative, measures should be enacted to ameliorate the burden of it along the lines of the
Estate Administration Tax Fairness Act, 2015.
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