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ALLAN SNELLING LLP

340 March Road, Suite 600
Ottawa, ON K2K 2E4

David Contant
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HUGH CONNELLY LAW

92 Centrepointe Drive
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Hugh Connelly
Tel: 613-723-7007
Email: info@hughconnellylaw.com

Lawyer for Lindsay Lotan

HAMEED LAW
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Yavar Hameed
Tel: 613-232-2688
Email: vhameed@hameedlaw.ca
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DEVRY SMITH FRANK LLP
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David Schell
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LAMER STICKLAND LLP
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Geoffrey Larmer
Tel: 705-478-8100
Email: larmer@larmerstickland.com
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Tel: 705-674-4455 Ext. 4545 Email: murray.s.davidson@marsh.com
Email: carolyn.dawe(@greatersudbury.ca
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200 Wellington Street West, Suite 400 10 Checkley Street
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Maeve O’Malley, Senior Claims Specialist
Tel: 416-601-2477
Email: maeve.omalley@markel.com
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Scott R. Fairley
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GOODMANS LLP

Bay Adelaide Centre
333 Bay Street, Suite 3400
Toronto, ON M5H 2S7

Gale Rubenstein
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Email: grubenstein@goodmans.ca
Bradley Wiffen

Tel: 416-597-4208

Email: bwiffen@goodmans.ca
Michael Wilson

Tel: 416-597-4130

Email: mwilson@goodmans.ca
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MCKENZIE LAKE LAWYERS LLP

140 Fullarton Street, Suite 1800
London, ON N6A 5P2

Michael J. Peerless
Tel: 519-667-2644
Email: mike.peerless@mckenzielake.com

Matthew D. Baer

Tel: 519-667-2646

Email: matt.baer@mckenzielake.com
Emily Assini

Tel: 519-672-5666

Email: emily.assini@mckenzielake.com

Lawyers for Sarah Connell

ATTORNEY GENERAL FOR ONTARIO

Crown Law Office - Civil
720 Bay Street, 8" Floor
Toronto, ON M7A 2S9

Shahana Kar
Tel:
Email:

416-571-2100
shahana.kar@ontario.ca

Jonathan Sydor
Tel: 416-689-8279
Email: jonathan.sydor@ontario.ca

Lawyer for Her Majesty the Queen in Right of
Ontario

FRED TAYAR & ASSOCIATES
PROFESSIONAL CORPORATION

65 Queen Street West
Suite 1200
Toronto, ON M5H 2M5

Fred Tayar
Tel: 416-363-1800
Email: fred@fredtayar.com

Lawyers for Canadian Universities Reciprocal
Insurance Exchange (CURIE)
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UNIVERSITY TEACHERS
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Ottawa, ON K2B 8K2

Sarah Godwin

THORNELOE UNIVERSITY
935 Ramsey Lake Road
Sudbury, ON P3E 2C6

Tel: (705) 673-1730

Dr. John Gibaut, President

Tel: 613-820-2270 Email: president@thorneloe.ca
Email: godwin(@caut.ca
GOWLING WLG (CANADA) LLP XEROX CANADA LTD.

1 First Canadian Place
100 King Street West, Suite 1600
Toronto, ON M5X 1G5

Virginie Gauthier
Tel: 416-844-5391
Email: virginie.gauthier@gowlingwlg.com

Thomas Gertner
Tel: 416-369-4618
Email: thomas.gertner@gowlingwlg.com

Lawyers for Lakehead University
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I. OVERVIEW

1.

Primary relief sought- The moving party, Barbara Robinson (“BR”), submits this
Supplementary Factum Re: S 19(2)(b)(i), Companies’ Creditors Arrangement Act RSC
1985 c. C-6 [“CCAA] in support of the relief sought in paragraph 1 of the “Fresh as
Amended” Notice of Motion served April 4, 2022 (“Primary Relief”): for leave to bring a
motion under Rule 5.03 of the Rules of Civil Procedure RRO 1990 Reg. 194 [“Rules™], to
add Laurentian University of Sudbury (“LU”) as a Defendant to the action bearing Court
File No. CV-22-00078337-0000 (hereinafter “action”), on grounds of s. 19(2)(b)(i) of the
CCAA.
Relief sought in the alternative- It is only in the event that the Court does not grant the
Primary Relief that the moving party would seek leave to add LU as a Defendant to the
action on the terms of the directions proposed at paragraph 3 of the “Fresh as Amended
Notice of Motion™:
(1) limiting the enforceability of any judgment in the action to such insurance
proceeds (if any) as are determined to be available to LU, and not as against
LU’s current or future assets; and,
(i1) the means for determining the extent of insurance, including but not limited
to:
(a) cross-examination of Mr. Raymond Coutu on his Affidavit sworn
March 2, 2022, and Mr. Normand Lavallee on his Affidavit sworn
March 4, 2022, by way of written questions pursuant to Rule 35 of the
Rules, with any rights arising therefrom to be exercisable pursuant to

the Rules;



(b) to make peremptory application, under Rule 14.05(3)(d) of the
Rules, for a declaration under s. 97 of the Courts of Justice Act RSO
1990 c. C. 43, to the effect that LU has insurance coverage

corresponding to s. 132 of the Insurance Act and/or Rule 30.02(3).

II. FACTUAL AND PROCEDURAL BACKGROUND

3. BR was an admitted undergraduate student at LU in and about the years 1978-1980. She
was enrolled in several courses taught by Professor John Sahadat, who was employed by
the University of Sudbury, which at the time was federated with LU. She has brought an
action for damages alleging that Professor John Sahadat sexually assaulted her during this
time, which is proceeding as against the University of Sudbury on grounds of vicarious
liability.
Statement of Claim, CV-22-00078337-0000. TAB 4, Amended Motion Record.

Affidavit of Barbara Robinson, sworn March 15, 2022. TAB 8, Amended Motion
Record.

4. BR seeks the leave of this Court to move in the action to add Laurentian University as a

proper Defendant to the action pursuant to Rule 5.03 of the Rules of Civil Procedure.

Amended and Restated Initial Order, dated February 11, 2021. TAB 3, Amended
Motion Record.

Rule 5.03, Rules of Civil Procedure RRO 1990 Reg. 194 [“Rules”]. Schedule “A”.
“Fresh as Amended” Notice of Motion. TAB 1, Amended Motion Record.

5. Further to the Amended and Restated Claims Process Order dated May 31, 2021, stating
that “Any creditor that does not file a Proof of Claim as provided for herein...shall be and

is hereby forever barred from making or enforcing such Claim against the Applicant”, BR



participated in the Claims process. She has undertaken to immediately withdraw in the
event lift stay is granted.

Amended and Restated Claims Process Order dated May 31, 2021. TAB 5, Amended
Motion Record.

Affidavit of Barbara Robinson, sworn March 15, 2022. TAB 8, Amended Motion
Record.

I11. ISSUE
6. Should BR be granted leave to move under Rule 5.03 to add LU as a Defendant to the
action on grounds of's. 19(2)(b)(i), CCAA?
IV. LAW AND ARGUMENT
7. Section 19(2)(b)(i) of the CCAA has never been judicially considered on a creditor’s
motion for leave to lift a stay of proceedings granted pursuant to s. 11.02 of the CCAA.
As such, the issue before this Court in respect of s. 19(2)(b)(i) of the CCAA is a question
of statutory interpretation. There has been only limited judicial consideration in obiter,
which is presented further to BR’s submissions on statutory interpretation.
(i) S. 19(2)(b)(i), CCAA and the “modern principle” of statutory interpretation
8. S. 19(2)(b)(i) of the CCAA provides for an “exception”, carved out from those “Claims
that may be dealt with by a compromise or arrangement” (subsection (a)). The scope of
this “exception” encompasses “any claim that relates to any of the following debts or
liabilities” enumerated, including “(b) any award of damages by a court in civil
proceedings in respect of...(1) sexual assault”:
19 (2) A compromise or arrangement in respect of a debtor company may not deal
with any claim that relates to any of the following debts or liabilities unless the
compromise or arrangement explicitly provides for the claim’s compromise and

the creditor in relation to that debt has voted for the acceptance of the compromise
or arrangement:



(b) any award of damages by a court in civil proceedings in respect of
(1) bodily harm intentionally inflicted, or sexual assault...
S. 19(2)(b)(i), CCAA. Schedule “A”.
9. The modern principle of statutory interpretation has been restated as follows (Wilk v

Arbour 2017 ONCA 21 [“Wilk] at paras 19-20):

the words of an Act are to be read in their entire context, in their grammatical and
ordinary sense, harmoniously with the scheme of the Act, the object of the Act
and the intention of Parliament or the legislature: Bell ExpressVu Limited
Partnership v. Rex, [2002] 2 S.C.R. 559, [2002] S.C.J. No. 43, 2002 SCC 42, at
para. 26, quoting Elmer [page714] Driedger, The Construction of Statutes, 2nd ed.
(Toronto: Butterworths-Heinemann, 1983), at p. 87.

The purposive approach required the judge to first consider the ordinary meaning
of the word or words being interpreted; next, the context in which the words are
found and the purpose of the legislation; and then, whether the proposed
interpretation produced a just and reasonable result: Blue Star Trailer Rentals Inc.
v. 407 ETR Concession Co. (2008), 91 O.R. (3d) 321, [2008] O.J. No. 2776, 2008
ONCA 561, 295 D.L.R. (4th) 83, at paras. 24-25; Wawanesa Mutual Insurance
Co. v. Axa Insurance (Canada) (2012), 112 O.R. (3d) 354, [2012] O.J. No. 4196,
2012 ONCA 592, at para. 34.

(i) Ordinary meaning
10. In the context of the CCAA, the grammatical and ordinary sense of the words in s.
19(2)(b)(i) is to be construed pursuant to the definition of “claim” in s. 2(1), which is
itself indexed to the definition of “claim provable” under the Bankruptcy and Insolvency
Act RSC 1985 c. B-3 [“BIA™]:

S.2(1), CCAA

claim means any indebtedness, liability or obligation of any kind that would be a
claim provable within the meaning of section 2 of the Bankruptcy and Insolvency
Act; (réclamation)

S.2, BIA


https://canlii.ca/t/gwvh1
https://www.canlii.org/en/on/laws/stat/rso-1990-c-d16/latest/rso-1990-c-d16.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-d16/latest/rso-1990-c-d16.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-d16/latest/rso-1990-c-d16.html
https://www.canlii.org/en/ca/scc/doc/2002/2002scc42/2002scc42.html
https://www.canlii.org/en/ca/scc/doc/2002/2002scc42/2002scc42.html#par26
https://www.canlii.org/en/on/onca/doc/2008/2008onca561/2008onca561.html
https://www.canlii.org/en/on/onca/doc/2008/2008onca561/2008onca561.html#par24
https://www.canlii.org/en/on/onca/doc/2012/2012onca592/2012onca592.html
https://www.canlii.org/en/on/onca/doc/2012/2012onca592/2012onca592.html#par34
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html#sec2_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html

claim provable in bankruptcy, provable claim or claim provable includes any
claim or liability provable in proceedings under this Act by a
creditor; (réclamation prouvable en matiere de faillite ou réclamation prouvable)

11. The interpretive starting point is the link between “liability”, as the word is used in s.
19(2)(b)(1), CCAA, in terms of a “claim that relates to any of the following debts or
liabilities”, and the maximally broad meaning of “claim” provided by s. (2)(1), in terms
of “any indebtedness, liability, or obligation of any kind that would be a claim provable
within the meaning of section 2 of the Bankruptcy and Insolvency Act”.

12. It follows that the “exception” provided by s. 19(2)(b)(i) is not just limited to a judgment
“debt” for an “award of damages by a court in civil proceedings”, but also encompasses
“liability” for such indebtedness.

13. While s. 19(2)(b)(1) provides for the compromise of a “claim that relates to...liabilities”
for “any award of damages in a civil proceeding in respect of...sexual assault” in the
event that “the compromise or arrangement explicitly provides for the claim’s
compromise and the creditor in relation to that debt has voted for the acceptance of the
compromise or arrangement”, there has been no compromise in this matter, and no vote.

14. Rather, this motion whereby BR seeks leave to move to add LU as Defendant to her
action against University of Sudbury raises LU’s liability for “any award of damages” in
the action, within the ordinary meaning of the legislative language providing for the
statutory “exception” under s. 19(2)(b)(i), CCAA.

(iii) Context and purpose of legislation
15. There are two canons of construction which, with respect to “the scheme of the Act” and

“the object of the Act”, can help to ascertain the scope of the “exception” defined by s.


https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html#sec2_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html

19(2)(b)(1), CCAA: (a) the “rule of effectivity”; and, (b) the “noscitur ad sociis” rule, also
known as the associated words rule.

(a) Rule of effectivity

16. The “rule of effectivity” is simply that “Parliament chooses its words carefully: it does
not speak gratuitously”: Kerr v. Peterborough (City), 1996 CanLII 8239 (ON SC).

17. Put another way, Parliament would not have chosen to legislate by using the words
“debt” and “liability” if the meaning of those words was to be conflated.

18. “Debt” must mean something different than “liability”, as a matter of the scope of the
“exception” provided for by s. 19(2)(b)(i) of the CCAA, which not only includes a
judgment “debt” for “any award of damages in a civil proceeding in respect of...sexual
assault”, but also “liability” for the same.

(b) Noscitur ad sociis rule

19. The noscitur ad sociis or associated words rule “is properly invoked when two or more
terms linked by “and” or “or” serve an analogous grammatical and logical function
within a provision”, and “invites the reader to look for a common feature among the
terms”: Marche v Halifax Insurance Co. 2005 SCC 6 [“Marche”] at para 68.

20. On this point, the Supreme Court of Canada has endorsed Professor Sullivan’s suggestion
that “Often the terms are restricted to the scope of their broadest common denominator”
(ibid.).

21. The “common feature” of debts and liabilities as contemplated by s. 19(2)(b)(i) is that
both relate to “claims” as defined by s. 2(1), CCAA, defined as “any indebtedness,
liability, or obligation of any kind that would be a claim provable within the meaning of

section 2 of the Bankruptcy and Insolvency Act”.


https://canlii.ca/t/1w9jz
https://www.canlii.org/en/ca/scc/doc/2005/2005scc6/2005scc6.html?autocompleteStr=marche%20v%20hal&autocompletePos=1
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html#sec2_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html

22. Accordingly, the legislative purpose in providing the statutory “exception” for both

23.

“debts” and “liabilities” under s. 19(2)(b)(i) is to carve out both distinct types of claim
from “Claims that may be dealt with by compromise or arrangement”: this includes both
“indebtedness” and “liability” (as per s. 2(1), CCAA) for “any award of damages by a
court in a civil proceeding in respect of...sexual assault”.

It is liability that is the “broadest common denominator” (Marche, supra) of the
“exception” provided for by s. 19(2)(b)(i). It is on the basis of LU’s liability for an
“award of damages by a courtin a civil proceeding in respect of...sexual assault” that BR

moves for the Primary Relief sought: leave on grounds of the s. 19(2)(b)(i1) “exception”.

(iv) Legislative intention: a just and reasonable result

24. There is no direct evidence as to Parliament’s intention in enacting s. 19(2)(b)(i), CCAA.

25.

The Parliamentary Hansard does not indicate any debate specific to this provision, which
was enacted further to the amendments to the CCAA legislated by Bill C-55. Certain

comments in the Seventeenth Report of The Standing Senate Committee on Banking

Trade, and Commerce, provide helpful context for the dearth of debate; for example, as

cited by Senator Grafstein during the Senate’s Third Reading: “too few witnesses were
heard and there was insufficient study at Committee in the House of Commons during its
examination of Bill C-55".

Thus, as pertains to Parliament’s intention, in the broadest sense, “it may be presumed
that the legislature does not intend unjust or inequitable results to flow from its
enactments”, and “judicial interpretations should be adopted which avoid such results”.

In this regard, “consideration of the consequences of competing interpretations will assist


https://parl.ca/Content/Bills/381/Government/C-55/C-55_3/C-55_3.PDF
https://sencanada.ca/en/content/SEN/Committee/381/bank/rep/rep17nov05-e
https://sencanada.ca/en/content/SEN/Committee/381/bank/rep/rep17nov05-e
https://sencanada.ca/en/content/sen/chamber/381/debates/100db_2005-11-25-e?language=e

26.

27.

28.

the courts in determining the actual meaning intended by the legislature”: Ontario v.

Canadian Pacific Ltd., 1995 CanLII 112 (SCC) [“Canadian Pacific’] at para 65.

Thus, it may assist the Court on the instant motion to consider the consequences of the
proposed interpretation of s. 19(2)(b)(i), CCAA against the consequences of an
interpretation which would limit the “exception” in respect of “any debts or liabilities”
relating to claims for “any award of damages by a court in civil proceedings” to judgment
“indebtedness” (s. 2(1), supra), rather than “liability” (ibid.) for same.
The consequence of the proposed interpretation of s. 19(2)(b)(i), CCAA is to posit that
LU’s liability to BR for an award of damages in a civil proceeding in respect of sexual
assault falls within the scope of the statutory “exception” provided to distinguish such
claims as BR’s from “Claims that may be dealt with by a compromise or arrangement” (s.
19(2)(a), supra).
To the extent that such claims “in respect of..sexual asault” are also- at least in Ontario-
subject to ss. 16(h) and (h.1) of the Limitations Act SO 2002 ¢ 24 Sch. B [“Limitations
Act’], BR’s proposed interpretation preserves the force and effect of ss. 16(h) and (h.1),
Limitations Act:
No limitation period
16 (1) There is no limitation period in respect of,

(h) a proceeding based on a sexual assault;

(h.1) a proceeding based on any other misconduct of a sexual nature if, at

the time of the misconduct, the person with the claim was a minor or any

of the following applied with respect to the relationship between the

person with the claim and the person who committed the misconduct:

(1) the other person had charge of the person with the claim,


https://canlii.ca/t/1frjl

29.

30.

31.

32.

33.

(i1) the other person was in a position of trust or authority in
relation to the person with the claim,

(iii) the person with the claim was financially, emotionally,
physically or otherwise dependent on the other person;

Conversely, a narrower interpretation of s. 19(2)(b)(i)- that, for example, conflates the
reference to “any debts or liabilities” to judgment indebtedness- would have inequitable
and inconsistent results on the applicability of ss. 16(h) and (h.1), Limitations Act, supra.
On one hand, if the “exception” provided by s. 19(2)(b)(i): that “any claim that relates
to...liabilities” for an “award of damages by a court in a civil proceeding in respect
of...sexual assault”, were applicable to BR’s claim, there would be no conflict with ss.
16(h) and (h.1), Limitations Act, supra.

On the other hand, the narrower interpretation of s. 19(2)(b)(i) that would conflate the
statutory reference to “any debts or liabilities” with judgment indebtedness would lead to
a conflict between enactments: one which would render meaningless the protection
provided to sexual assault claimants by ss. 16(h) and (h.1), Limitations Act, supra.
Pursuant to such an interpretation, claimants faced by any CCAA Order corresponding to
the provision in the Amended and Restated Claims Process Order dated May 31, 2022
that “Any creditor that does not file a Proof of Claim...shall be and is hereby forever
barred” would be forced to either forfeit their rights ss. 16(h) and (h.1), Limitations Act,
or have their claims extinguished.

This result would directly contravene the clearly stated intentions of Ontario’s Legislature
in promulgating ss. 16(h) and (h.1), Limitations Act:

Ontario, Legislative Assembly, Debates and Proceedings (Hansard), 41st Leg., 1st

Sess. (7 March 2016)



http://hansardindex.ontla.on.ca/hansardeissue/41-1/l146.htm
http://hansardindex.ontla.on.ca/hansardeissue/41-1/l146.htm
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1340:....Another important element of Bill 132 is the changes it would make, if
passed, to the justice system. This bill would remove barriers for victims of sexual
assault in accessing the justice system. It would remove the limitation period for
all civil proceedings based on sexual assault, and in certain cases sexual
misconduct or assault, so that the survivors can bring their civil claims forward
whenever they choose to do so.

1440:...Schedule 2 allows survivors of sexual assault to pursue civil proceedings
at any time. Certainly, Speaker, there was no controversy about these schedules.
In fact, they allow Ontario to catch up with several other provinces that have
already acted to put these changes in place. BC, Saskatchewan, Manitoba and
Nova Scotia have all already removed limitation periods for sexual assault. The
two-year limitation has unquestionably been a legal barrier that has prevented
sexual abuse survivors from going through the court process to seek
compensation and acknowledgment of the harm that was perpetrated against
them.

Ontario, Legislative Assembly, Debates and Proceedings (Hansard), 41st L.eg.. 1st
Sess. (2 December 2015)

1610:...It amends the Limitations Act, 2002, removing the limitation period for all
civil proceedings based on sexual assault or sexual misconduct, so that victims,
both adults and minors, can submit claims when they are comfortable. Survivors
will no longer run out of time, based on the statute of limitations, before they can
even bring their claims to court. We’ve certainly heard that it is a very difficult
thing to come forward, and sometimes it takes decades.

1740:...Altogether these changes in schedules 1 and 2 are welcome changes for
survivors who need to focus on their own recovery before they are ready to move
forward with a civil claim. The proposed amendments will eliminate the prospect
of legal wrangling over whether the Limitations Act applies. It will result in less
costly litigation, less risky litigation and improved access to justice for victims.

Ontario, Legislative Assembly, Debates and Proceedings (Hansard), 41st Leg., 1st

Sess. (5 November 2015)

1510:...A couple of things in terms of support for victims: I want to mention that
the sexual violence and harassment action plan, if passed, would amend the
Limitations Act...What is proposed there is the elimination of the limitations
period for all sexual assault actions to encourage more survivors of sexual assault
to come forward with their cases, regardless of how long it’s been since that
incident occurred.

... These are very important changes, because we know that, sometimes, survivors
don’t feel comfortable coming forward about assaults immediately, so allowing
more time, [ believe, is the right thing to do. If passed, that will allow civil
processes to move forward quickly.


http://hansardindex.ontla.on.ca/hansardeissue/41-1/l129.htm
http://hansardindex.ontla.on.ca/hansardeissue/41-1/l129.htm
http://hansardindex.ontla.on.ca/hansardeissue/41-1/l118.htm
http://hansardindex.ontla.on.ca/hansardeissue/41-1/l118.htm

34.

35.

36.

37.
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I would say that this is a very important conversation that we’re having here
today.

As Driedger has said of conflicts between enactments (Driedger, Construction of Statutes

(2nd Ed.), pp. 235-236, op. cit. Stagman v. Hamm 1984 CanLII 2565 (SK CA) at para

51):
... In all of these situations, and other overlapping situations not within the scope
of the maxims (conflict between two special or between two general provisions or
conflict between two statutes enacted at the same time), the task is the same,
namely, to find the intention of the legislature.

S. 19(2)(b)(i), CCAA and ss. 16(h) and (h.1), Limitations Act are all “special” or

specialized statutes within the meaning of the generalia specialibus non derogant
doctrine. Accordingly, legislative intention is the ultimate criterion of interpretation for
resolving any apparent conflict. In this regard, it is especially significant that the CCAA
is federal legislation, but the Limitations Act is provincial legislation: the separation of
powers between federal and provincial governments is the key to arriving at an
interpretation of s. 19(2)(b)(i) CCAA together with ss. 16(h) and (h.1), Limitations Act
that resolves any conflict between these enactments.

The Court in Calgary v. Walters Trucking Service Ltd. 1964 CanLIl 747 (AB OB) aff’d

1965 CanLIl 821 (AB CA) has provide the following helpful guidance on this point

(emphasis added):

where there is a conflict between enactments of the parliament of Canada within
the field in which it is supreme, and enactments in that same field by the province,
the federal enactment will override the provincial enactment, but this does not
apply to subjects coming under the sole jurisdiction of a province under sec.
92 [i.c. of The Constitution Act, 1867, 30 & 31 Vict, ¢ 3].

Notably, while s. 19(2)(b)(i), CCAA falls within the “bankruptcy and insolvency” head of

federal power under s. 91(21), The Constitution Act, 1867, 30 & 31 Vict, ¢ 3

[“Constitution Act”], ss. 16(h) and (h.1) of the Limitations Act fall within the provincial


https://canlii.ca/t/g7sq8
https://canlii.ca/t/gcvz4
https://canlii.ca/t/gc2sl
https://www.canlii.org/en/ca/laws/stat/30---31-vict-c-3/latest/30---31-vict-c-3.html?autocompleteStr=british%20no&autocompletePos=1
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powers over “civil rights” provided for by s. 92(13), Constitution Act. S. 19(2)(b)(i),
CCAA 1is not paramount because ss. 16(h) and (h.1) do not conflict. If the most basic
legislative intentions which can be ascribed to the federal and provincial governments are
to legislate within their respective spheres pursuant to ss. 91 and 92 of the Constitution
Act, the task for the Court is to find an interpretation of these respective legislative
intentions that produces a just and reasonable result.
38. Where a provision is open to two or more interpretations, the absurdity principle may be
employed to reject interpretations which lead to negative consequences, as such
consequences are presumed to have been unintended by the legislature: Canadian
Pacific, supra.
39. In light of ss. 16(h) and (h.1), Limitations Act, a narrower interpretation of s. 19(2)(b)(i)-
i.e. one that would conflate the reference to “any debts or liabilities” to judgment
indebtedness- would either:
(1) if ss. 16(h) and (h.1) are read down: posit a forfeiture of sexual assault
claimant’s “civil rights” provided by the Limitations Act within a sphere of
provincial legislative supremacys; or,
(i1) otherwise: incentivize sexual assault claimants to conceal their claims by
waiting out any stays of proceedings under the CCAA.

This latter situation would be an absurd result, and “a statute should be interpreted to

avoid absurd results”: Canadian Pacific, supra.

(v) Jurisprudence
40. Although s. 19(2)(b)(i) has never been judicially considered on a creditor’s motion for

leave to lift a stay of proceedings, there has been limited judicial treatment of ss.



41.

42.

43.

44,

45.
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19(2)(b)(1), CCAA in obiter, and of the principles that can reasonably be inferred to have
compelled its enactment.

In Bankruptcy and Insolvency Law of Canada, 4th Edition (The Honorable Mr. Justice
Lloyd W. Houlden, Mr. Justice Geoffrey B. Morawetz, Dr. Janis P. Sarra), there is a
reference to Arrangement relatif a Servites de Marie 2021 QCCS 2212, an initial
application opposed by the main creditor, the representative in an ongoing class action
relating to allegations of sexual assault committed by community priests on students.
Justice Dumas noted in obiter that unless the victims of the class action group voted in
favor of the plan of arrangement, it would not be enforceable against them.

This reasoning is significant for the purposes of BR’s motion because it contemplates
sexual assault claims as being beyond the enforceabillity of any plan of arragement
unless the plan is specifically agreed to. Consistent with the proposed interpretation of s.
19(2)(b)(1) posited on BR’s motion, it follows that a compromise or plan of arrangement
does not extinguish claims against which it would not otherwise be enforceable.

In any event, the reasons for the implementation of s. 19(2)(b)(i) are easily inferred from
Justice Schwartz’s comment in Re Les Oblats de Marie Immaculee du Manitoba, 2004

MBOB 71 (CanLII) at para 58, that:

The Court is also satisfied that the variety of claims which include claims for loss
of cultural status and sexual abuse demand some sort of distinction and any vote
based on equal comparison of complaints is on its face unfair.

The distinctiveness of sexual assault claims was subsequently codified with the

promulgation of s. 19(2)(b)(1), CCAA pursuant to Bill C-55.

This Court should accord a meaning to s. 19(2)(b)(i), CCAA which is just, reasonable,

and consistent with the legislature’s manifest remedial intent.


https://www.canlii.org/fr/qc/qccs/doc/2021/2021qccs2212/2021qccs2212.html?autocompleteStr=2021%20qccs%202212&autocompletePos=1
https://canlii.ca/t/1gs0c
https://canlii.ca/t/1gs0c
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V. RELIEF SOUGHT
46. BR seeks leave to bring a motion under Rule 5.03 of the Rules to add LU as a Defendant
to the action, on grounds of s. 19(2)(b)(i) of the CCAA, or, in the alternative, pursuant to
the directions proposed at paragraph 3 of the “Fresh as Amended Notice of Motion”:
(1) limiting the enforceability of any judgment in the action to such insurance
proceeds (if any) as are determined to be available to LU, and not as against
LU’s current or future assets; and,
(i1) the means for determining the extent of insurance, including but not limited
to:
(a) cross-examination of Mr. Raymond Coutu on his Affidavit sworn
March 2, 2022, and Mr. Normand Lavallee on his Affidavit sworn
March 4, 2022, by way of written questions pursuant to Rule 35 of the
Rules, with any rights arising therefrom to be exercisable pursuant to
the Rules;
(b) to make peremptory application, under Rule 14.05(3)(d) of the
Rules, for a declaration under s. 97 of the Courts of Justice Act RSO
1990 c. C. 43, to the effect that LU has insurance coverage

corresponding to s. 132 of the Insurance Act and/or Rule 30.02(3).

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 4th DAY OF APRIL, 2022.

“ARON ZALTZ” L 1115B
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