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Most Negative Treatment: Not followed
Most Recent Not followed: Bosanac v. Bosanac | 2000 CarswellOnt 5808 | (Ont. S.C.J., Dec 19, 2000)

1998 CarswellOnt 2983
Ontario Court of Justice (General Division)

Passarello v. Passarello

1998 CarswellOnt 2983, [1998] O.J. No. 2792, 64 O.T.C. 118, 80 A.C.W .S. (3d) 1037

Christine Joan Passarello, Petitioner and Natale John Passarello, Respondent

Kiteley J.

Heard: February 16, 1998 
Heard: February 17, 1998 
Heard: February 18, 1998 
Heard: February 19, 1998 
Heard: February 20, 1998 
Heard: February 24, 1998
Judgm ent: June 29, 1998

Docket: Toronto 95-M P-218509

Proceedings: additional reasons at (August 7, 1998), Doc. Toronto 95-MP-218509 (Ont. Gen. Div.)

Counsel: David A. Jarvis, on behalf of the Petitioner.
Daniel A. Barna, on behalf of the Respondent.

Related Abridgment Classifications
Civil practice and procedure
XXII Judgments and orders

XXII.22 Interest on judgments
XXII.22.a Prejudgment interest

XXII.22.a.i Entitlement to
Family law
VII Division of property

VII.3 Excluded assets
VII.3.c Gifts and inheritances

Family law
VII Division of property

VII.4 Valuation
VII.4.a Business

VII.4.a.iii Miscellaneous
Family law
VII Division of property

VII.7 Order for division
VII.7.a Factors in determining nature of order

VII.7.a.iii Miscellaneous
Family law
VIII Support
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VIII.1 Issues common to child and spousal support
VIII.1.a Determination of income

VIII.1.a.v Miscellaneous
Family law
X Custody and access

X.1 Best interests of child generally
X.1.b Wishes of child

Family law
X Custody and access

X.1 Best interests of child generally
X.1.d Status quo

Family law
X Custody and access

X.1 Best interests of child generally
X.1.e Conduct of parent

X.1.e.vi Miscellaneous
Family law
X Custody and access

X.16 Miscellaneous
Family law
XVII Practice and procedure

XVII.11 Costs
XVII.11.f Factors

XVII.11.f.ii Conduct of litigation
Family law
XVII Practice and procedure

XVII.11 Costs
XVII.11.f Factors

XVII.11.f.v Success
XVII.11.f.v.B Miscellaneous

Headnote
Family law --- Custody and access — Factors to be considered in custody award — Conduct of parent — General
Parties separated after 23 years of marriage and had two children aged 20 and 15 — Wife was granted interim interim custody of
children and exclusive possession of matrimonial home — Both parties brought application for custody — Husband withdrew
both children from school without advance notice to take physical custody of them before his motion for interim interim custody 
— Husband used his motion papers to convince school that he had legal authority to take custody of youngest child although 
husband was aware that he did not have legal custody — Husband asked both children to sign motion papers in contravention of 
order that neither party talk to children about proceedings — Husband's actions were devious and subversive and he attempted 
to drag children into parental conflict — Husband displayed no insight into anxiety and stress he caused youngest child through
his behaviour — Should husband gain custody, child would learn not to respect wife and that manipulation of others was basic
problem solving strategy — Husband's priority was obsession with winning his conflict with wife and not best interests of child 
— Wife granted custody of child.
Family law --- Custody and access — Factors to be considered in custody award — Wishes of child
Parties separated after 23 years of marriage and had two children aged 20 and 15 — Wife was granted interim interim custody 
of children and exclusive possession of matrimonial home — Both parties brought application for custody — Youngest child 
was still residing with father despite order that husband return child to custody of wife — Evidence of witnesses was that child 
was ambivalent as to custody and his wishes changed — Husband only gave oldest child insurance monies he had been keeping 
for him after he moved in with husband — Husband's behaviour seriously undermined any significance to be placed on oldest
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child's preference in deciding what was appropriate for youngest child — It was possible that husband had also offered youngest 
child incentive for moving in with him — Wife granted custody of youngest child.
Family law --- Custody and access — Factors to be considered in custody award — Best interests of child generally
Parties separated after 23 years of marriage and had two children aged 20 and 15 — Wife was granted interim interim custody of
children and exclusive possession of matrimonial home — Both parties brought application for custody — Husband withdrew
both children from school without advance notice to take physical custody of them before his motion for interim interim custody 
— Husband was ordered to return youngest child to custody of wife — Child had been living with wife all his life and with her as 
custodial parent for past three years — It was in child's best interests to preserve status quo — Child required stability, structure 
and encouragement to maximize his learning potential in view of his learning disability — Husband's behaviour in taking child 
from school for three days shortly before examinations showed failure to appreciate importance of schooling to child's future 
— Wife was responsible for attending to child's educational needs and was in better position to help child — Child had been 
residing in same area all his life and move would be disruptive as would change of school — Wife granted custody of child. 
Family law --- Custody and access — Factors to be considered in custody award — Miscellaneous factors
Parties separated after 23 years of marriage and had two children aged 20 and 15 — Wife was granted interim interim custody
of children and exclusive possession of matrimonial home — Both parties brought application for custody — It was important 
for youngest child to maintain contact with both parents — Wife was more likely to facilitate access to husband — Access 
arrangements had worked for two years and there was no evidence that wife impeded husband's access during that time — 
Husband would not have positive influence on access between child and wife — Wife granted custody of child.
Family law --- Family property on marriage breakdown — Valuation of specific assets — Business — Miscellaneous issues
Parties separated after 23 years of marriage — Both parties brought application for equalization of net family property — 
Husband had been locksmith for 29 years and incorporated locksmith business — Wife worked for almost three years in 
husband's business — Wife's evidence was of large amounts of unrecorded cash income from business — Husband's financial 
statement initially disclosed only employment income of $41,000 — On cross-examination husband agreed to existence of 
undisclosed cash and that he had mislead his accountant and revenue Canada about his true income — Husband's total annual 
income assessed at $66,000 — Third party made offer to purchase business for $230,000 plus amount of any shareholder loan 
— Value of business at valuation date was $230,000 and shareholder loan was $91,080.
Family law --- Family property on marriage breakdown — Assets which may be excluded from property to be divided — Gifts
and inheritances — Ontario
Parties separated after 23 years of marriage — Both parties brought application for equalization of net family property — 
Husband claimed that he had received gift of $100,000 from his brother after working for 20 years in his brother's locksmithing 
business — Husband alleged that $86,000 of that amount was reflected in his net family property as shareholder loan to company 
— Husband applied for exclusion of amount pursuant to s. 4(2) of Family Law Act — There was no documentary evidence 
to support alleged gift — Husband had failed to prove that alleged gift could be traced to shareholder's loan — Adverse 
inference was drawn from husband's failure to call brother as witness to corroborate gift — Monies were not gift but additional 
compensation for services rendered — Monies could not be excluded from property to be divided as husband failed to meet 
onus of establishing that funds constituted gift — Family Law Act, R.S.O. 1990, c. F.3, s. 4(2).
Family law --- Family property on marriage breakdown — Order for division of property — Factors to be considered in
determining nature of order — Miscellaneous factors
Parties separated after 23 years of marriage — Both parties brought application for equalization of net family property — 
Husband's net family property was $332,595 and wife's was $86,804 — Husband owed wife equalization payment of $122,895 
— Wife brought application for order transferring title of matrimonial home to her in consideration of part of equalization 
payment — Husband to transfer matrimonial home to wife and pay balance of equalization payment and other adjustments 
of $11,895.
Family law --- Support — Child support — Duty to contribute — Means of parents
Parties separated after 23 years of marriage and had two children aged 20 and 15 — Wife granted custody of youngest child 
— Wife brought application for child support — Husband was self-employed and had obligation to provide documentation 
which would enable court to establish his current income — Husband did not meet obligation and court was entitled to draw 
inferences against him — Husband's annual income assessed at $72,600 — Husband to pay monthly child support of $589
pursuant to Federal Child Support Guidelines — Claim for child support for oldest child dismissed as he was no longer child of
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marriage — There was no evidence as to oldest child's attendance at school, dependency or income — Child Support Guidelines 
Regulations, O. Reg. 391/97.
Table of Authorities
Cases considered by Kiteley J.:

Amaral v. Amaral (1993), 50 R.F.L. (3d) 364 (Ont. Gen. Div.) — applied
Statutes considered:
Divorce Act, R.S.C. 1985, c. 3 (2nd Supp.)

s. 2(1) "child of the marriage" [rep. & sub. 1997, c. 1, s. 1(2)] — referred to

s. 2(1) "child of the marriage" (b) — referred to

s. 16 — referred to

s. 16(8) — considered

s. 16(9) — considered

s. 16(10) — considered

s. 17 — referred to
Family Law Act, R.S.O. 1990, c. F.3

s. 4(2) — referred to

s. 4(2) ¶ 1 — considered

s. 4(3) — considered

s. 9(1) — referred to
Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.)

s. 85 — referred to
Regulations considered:
Family Law Act, R.S.O. 1990, c. F.3

Child Support Guidelines Regulations, O. Reg. 391/97

Generally

s. 3(2)

s. 8

Kiteley J.:

Reasons for Decision

Introduction

1      This is a petition for divorce and corollary relief by the wife and counter petition for the same by the husband. The wife 
is 46 years old. The husband, who is also 46 years old, goes by the name of "Chris". Christine and Chris were married on 
July 28, 1972. They have two children: Tim who was born November 3, 1977 and Steven who was born February 15, 1983. 
Christine attempted to initiate a divorce in 1992 but reconciled with Chris for reasons indicated below. The spouses separated 
permanently on May 10, 1995.

Issues
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2      Several issues arise in this action. Both parties are seeking custody of the youngest son, Steven. This arose as an issue 
shortly before trial. Christine is claiming child support for Steven, arrears of child support for Steven and Tim, and spousal 
support. Chris is seeking child support for Tim, who has been living with him since January. Both spouses have asked for the 
equalization of net family property.

Divorce

3      This petition for divorce had been initiated on the grounds of adultery. At the opening of the trial both parties consented to 
amendment of the petition to include separation as a grounds for divorce. Divorce judgment is granted (on grounds of separation) 
and takes effect 30 days after release of these reasons.

Procedural Background

4      The Petition for Divorce was issued on April 25, 1995. Christine left the matrimonial home with both boys on May 10, 
1995. Since that time, there has been a significant amount of court intervention as the following summary indicates.

1. On May 18, 1995 Smith A.C.J. made an order in favour of Christine for interim interim custody of both children, and 
exclusive possession of the matrimonial home. A schedule of access was specified and both parties were ordered not to 
discuss any details of the proceedings with the children.

2. On June 1, 1995 Smith A.C.J. ordered interim interim child support of $700.00 per month per child, to be paid through 
the Family Support Plan. Chris was ordered as well to maintain the mortgage payments of $275.00 per month, and to 
maintain the status quo arrangement whereby he provided Christine with a late model van through a lease with Chris' 
business. Imperial Lock Company.

3. On June 21, 1995, Smith A.C.J. ordered either of the parties to make the house insurance payment of $780.00, and that 
the party to make the payment be entitled to a $390.00 credit on equalization of net family property.

4. On July 7, 1995, Jennings J. heard a motion by Christine to have Chris provide funds for her to have his business 
appraised. This motion was adjourned sine die, and Chris was given 30 days to provide a business appraisal. Chris was
ordered to provide particulars with respect to certain paragraphs of his counter petition. Costs of the motion were awarded
to Christine in the cause.

5. On July 9, 1995, Chris was charged with forcible entry, uttering death threats against Christine, and assault of Christine, 
after he kicked in the door of the matrimonial home. He pleaded guilty to and was convicted on October 23, 1995 of 
forcible entry, and given a conditional discharge with probation for two years and 120 hours of community service work. 
The conditions placed on him were that he was not to go within 100 metres of the matrimonial home, and he was to attend 
for counselling programs, including counselling for violence against women.

6. On August 10, 1995, Walsh J. made a number of orders. The Children's Lawyer was appointed to act as legal 
representative for both children. A restraining order as well as a non-depletion order were made against Chris. Chris was 
ordered to pay $565.00 to Christine for repair and maintenance of the matrimonial home. Chris's consent was dispensed 
with in relation to certain home insurance matters, and Chris was ordered to submit Christine's and the children's claims 
through his employment health insurance coverage, and to remit monies received to Christine.

7. On September 21, 1995 Beaulieu J. found Chris to be in contempt of order dated May 18 1995 that Christine have 
exclusive possession of the matrimonial home, and that neither party talk to the children about the proceedings. Costs were 
ordered against Chris, fixed at $750.00 and payable forthwith.

8. As a result of the failure by Chris to comply with the July 7th order to provide a business appraisal, on February 13, 
1996 Epstein J. ordered Chris to pay disbursements of $3,500.00 plus GST to Christine to enable her to have his business 
appraised. Costs were ordered against Chris in any event of the cause.
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9. On May 1, 1996 Wilson J. granted Chris a further seven days to comply with Epstein J.'s February 13, 1996 order (to
pay Christine to have the business appraised). In the event that he did not comply within the seven days, Christine was 
free to move without notice to strike his pleadings.

10. On December 18, 1996 Walsh J. ordered Chris to produce a number of financial documents, being the 1995 and 1996 
income tax returns, financial statements and T4 / T5 statements.

11. On May 15, 1997 E. MacDonald J. adjourned an undertakings motion, peremptory to Chris, to give Chris an opportunity 
to retain new counsel.

12. On May 29, 1997 Ferrier J. ordered costs against Chris fixed at $500.00 with respect to a motion to compel answers 
to undertakings.

13. On January 27, 1998 O'Connell J. ordered Chris to return Steven to the custody of his mother, and to pay costs of 
$3,000.00.

Credibility

5      I agree with Mr. Jarvis that, before embarking upon an analysis of the legal and factual issues, it is important to address the 
significant contradictions in the evidence led on behalf of the petitioner and the respondent. These contradictions are material 
to issues of custody and various aspects of the financial matters in issue.

6      Sopinka J. & Lederman J., The Law of Evidence in Canada, 2d ed. (Toronto: Butterworths, 1979) provides an instructive 
analysis on the assessment of credibility at 528 - 535. Several criteria are relevant, including the reasonableness of the evidence, 
contradictions in the evidence (internal consistency), whether or not the witness' character has been impugned, personality 
and demeanour, corroboration (external consistency), self interest, powers of observation and recollection, and capacity of 
expression. Untruths which are brought out in examination-in-chief are not as damaging to credibility as untruths which are
brought out in cross-examination or by other evidence. The court should attempt to reconcile direct contradictions between the
evidence of the witnesses.

Evidence led on behalf of Christine:

7      I found Christine's own evidence to be forthright, and her evidence to be internally consistent. I consider that Christine was 
candid in important respects which did not advance her cause. For example, she admitted that Steven had recently expressed 
interest in living with his father. She admitted that Steven had a good relationship with his father and wanted to see him.

8      Counsel for the husband attempted to undermine Christine's credibility without success. The only area in which there was 
a minor discrepancy was between Christine and Michelle May in that Christine said that Tim had not paid rent and Michelle 
said that he did. Christine gave evidence about her own experience. Michelle's evidence was based on what Tim had told her. 
Tim could easily have led Michelle to believe that he was paying rent when he wasn't. I do not consider this discrepancy to 
be material to assessing Christine's credibility.

9      Michelle May was called as a witness for the wife. She is 18 years old and has lived with Christine for the past year and a
half. She was the girlfriend of Tim Passarello until, just before the trial, they broke up as a result of her involvement in testifying 
at the trial. Her evidence corroborates other witnesses who testified with respect to the events at a restaurant on January 19, 
1998 which will be described later. She was the only witness as to the events in the matrimonial home on the morning when 
Chris brought the boys to remove their things from the home.

10      I found the evidence of this witness to be forthright and straightforward as well. She was detailed and confident in her 
recollection of events. For example, she stated that she knew when the boys were trying to get into the safe because she could 
hear the clanking of tools by the safe, which was right outside her bedroom door. Her testimony regarding her conversation 
with Chris on the evening of the restaurant incident is consistent with his description of the conversation. She was frank in her
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examination-in-chief in admitting that when she told Chris to stop "yelling" that she may have been over-reacting. Further, she 
admitted that the boys had positive relationships with Chris, and that she thought they did not see him enough.

11      In an attempt to undermine her credibility, counsel for the husband played a recording of a telephone message in court,
which Michelle left on Tim's answering service on the morning that she gave evidence. In the message, Michelle sounded quite 
angry and vindictive, and made vague threats about getting him and his family into trouble if he did not withdraw accusations 
he had made against her. Her explanation of the message was that it had to do with personal problems between Tim and herself, 
and that she was furious because the night before Tim had accessed her personal messages and changed the access code so 
that she could not access them, and because he had unplugged her water bed. Michelle was candid about this message in her 
examination-in-chief as well as in cross-examination. While this message illustrated a less impressive demeanour than the 
witness was displaying on the stand, it does nothing to undermine her evidence. While she may have threatened to get his family 
into trouble, her evidence did not have this effect. The telephone message reflected on a dispute between Michelle and Tim and 
did not impair the reliability of her evidence.

12      Michelle was cross examined on her living arrangements with Christine. She does not pay rent or room and board to live 
there. This arrangement could be seen as providing motivation for Michelle to tailor her testimony to the credit of Christine.
Michelle admitted in cross-examination to being more sympathetic towards Christine. However, to the extent that this evidence
may have undermined Michelle's credibility, it is offset by the fact that her involvement in the trial has virtually destroyed her 
relationship with Tim. This was a relationship of 6 years. In light of this, I find that Michelle's self interest does not compromise 
the value of her testimony. In any event, Michelle planned to move out shortly after the trial and would not have any dependency 
on Christine which might have affected her evidence.

13      As indicated above, there was a direct contradiction between the evidence given by Christine and Michelle. Christine 
testified that Tim did not pay any rent or room and board. Michelle testified that Tim did pay rent, and that it varied between 
$200.00 and $100.00. There was a strong reaction to Michelle's testimony in the facial expressions of the wife and her counsel,
such that they were cautioned about it after the witness finished her testimony. Counsel for the husband argues that this reaction
exacerbates the effect of this contradiction on the credibility of the witness, and that it supports an inference that the witness 
was coached. I find the reaction equally consistent with surprise, in keeping with the witness being mistaken - even honestly 
so. If the witness had been coached to say that Tim did not pay rent, it is unlikely that she would have testified that he did. I 
decline to draw the inference suggested.

14      Lynn Gorman testified for the wife. She is a single mother with two teenaged daughters. She was an employee of Alpha, 
a competing locksmithing company owned by Mark Fingarson. Gorman testified that she first met Chris in November of 1991 
through his sports card business, and she subsequently developed a business relationship with him. Their relationship became 
intimate in March of 1992, and continued off and on until fall of 1994. Gorman was privy to negotiations between Chris and 
Mark Fingarson for the purchase of Imperial Lock by Alpha, and gave evidence as to the nature of the Imperial Lock business, 
contract negotiations, and alleged representations of undisclosed income made by Chris.

15      I will deal more closely with her evidence when I address the value of the business below. In summary, however, I found 
her evidence to be credible on the issue for which she was called namely to assist in establishing that Chris realized cash from 
sales and services which was unrecorded and was described as "under the table".

16      William Karam was called on behalf of the wife. I will deal with the specifics of his evidence shortly. However, I found 
him to be an excellent witness. He was forthright. He has had experience for many years with all members of the family and 
attempted to honestly respond to questions put to him.

Evidence led on behalf of Chris:

17      Robin Barker was called. He was the locksmith hired by Christine in January, 1998 to open the safe in the home. His 
evidence corroborated Christine's evidence about his services. His evidence did not contribute to the case advanced on behalf 
of Chris.
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18      Mark Fingarson was called on behalf of Chris. His primary function was to explain the offer to purchase Chris business 
which Mark had made in 1993 and which the valuator on behalf of Christine had used as the basis upon which to value the 
business in May, 1995. His evidence was both interesting and helpful. Although he had reason to be aggrieved by the treatment 
he received from Chris and from Lynn Gorman, he delivered his evidence in a forthright manner. I accept much of his evidence.

19      Leaving aside the expert on the valuation of the shares of the business, Chris was the remaining witness. His evidence was 
incredible and untrustworthy. The examples which lead me to those conclusions are almost endless. The following is a sample.

20      Chris has little respect for court orders. He violated the order dated May 18, 1995 when he broke into the matrimonial 
home in the face of an order for exclusive possession; he violated the order of the same date when, in January, 1998, he showed 
both boys a motion record he had launched to change custody and had both boys initial his copy to establish that they had read 
it, all of that in the face of an order prohibiting either parent from discussing any details of the proceedings with the children; 
and he failed to comply with costs orders made by Beaulieu J. on September 21, 1995 ($750.00), by Ferrier J. in May, 1997 
($500.00) and by O'Connell J. in January, 1998 ($3,000.00).

21      The most egregious behaviour by Chris was manifested in the events on July 9, 1995. When he left the matrimonial
home in May, he had removed only a few of his belongings. The correspondence makes it clear that considerable energy was 
devoted to retrieving more belongings and some furniture and furnishings. Those were packed by Christine and were picked
up by Chris' representatives. He was enraged about the linens, the TV and the VCR. He literally broke into the home in a fit of
anger. He was charged with forcible entry, uttering death threats and assault of Christine. He described the events in a matter 
of fact way when he gave his evidence-in-chief. He said he was angry so he "went over there and kicked the door in". He said
that he knew he was wrong to have done that. However he insisted in cross-examination that he was provoked to do it by his
wife's actions. He showed no insight into the effect of his actions on others. At no time did he apologize.

22      Chris' description must be contrasted with the events as described by Christine. It happened on Sunday. It isn't clear 
whether Steven was home. Tim was elsewhere. Christine received a phone call from Tim who said that his dad was on his way 
and he was furious because he didn't get a TV and VCR that he wanted. Tim phoned to warn his mother. Christine called the 
police. She was in the dining room calling the police when Chris broke in. He entered through the front door which was locked. 
He broke the frame by kicking where the lock was. The frame just ripped apart. He called Christine some "profound names". 
He threatened to kill her. Christine escaped by running to the neighbours. After the episode, she propped up 2 × 4's at the front 
door and back door. She installed a battery operated alarm system with a new access code to prevent Chris from gaining entry 
in the previous alarm system. She was and remains genuinely afraid of Chris.

23      Chris' propensity to over react with inappropriate anger was displayed on other occasions: at the baseball field in the 
summer of 1997 and at the restaurant on January 19, 1998. Indeed, there were flashes of barely controlled anger during the 
course of his evidence. This was most apparent when, on the morning of the second day of cross-examination, he took the 
initiative to ask the Court for permission to read in a statement which he had prepared over night. After many exchanges with 
counsel, I refused to permit him to do so. He was annoyed.

24      Chris also wielded his anger in non-physical ways. He clearly retaliated against Lynn Gorman after she signed an affidavit 
as requested by his wife's counsel. His action in telephoning Lynn Gorman's boss (Mark Fingarson) cost her her job. She was 
then a single mother with two teen age children. She remained unemployed for approximately 10 months. Similarly, after the 
restaurant episode in January with Bill Karam, Chris called Bill's estranged wife and stirred up their divorce proceedings by 
alleging that Bill and Christine had long been carrying on an affair.

25      When a spouse displays such unwarranted and inappropriate anger, and shows no real insight into the behaviour, this 
tends to undermine the value of his evidence. One must be cautious about the evidence of a person who tends to be motivated 
by uncontrollable anger and tends to lash out at others and to blame others.

26      Chris's evidence is also undermined by the fact that he appears to have no scruples. He admitted that he took advantage of 
Lynn Gorman by obtaining information from her about Mark Fingarson's business which he thought would help him in securing
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the business of a client away from Fingarson. And he admitted that, in the same instance, he took advantage of Fingarson, a
man whom he had known for over 15 years, with whom he had worked on many occasions, and who considered Chris not 
only a friend but almost a mentor in the industry. It was only after exploiting both of these "friends" that he turned Fingarson 
against Gorman, causing her to lose her job.

27      Some of Chris' evidence simply did not make sense. In cross-examination, Chris was asked about the furniture which 
had been purchased for the matrimonial home in the 12 to 18 months before the separation. Those expenditures were made 
during the time that Chris claimed he could not afford to properly value the shares of the business and consequently he was 
justified in relying on the offer to purchase by Mark Fingarson when making his capital gains election. As reflected in my 
notes, this exchange unfolded:

Q. These house items were purchased at the very time you say you couldn't afford to have a valuation for capital gains 
purposes, you and your wife were able to afford $5,000.00 to $15,000.00 of furniture for the house?

A. That was taken out of our shareholder's loan for the company.

Q. You could have taken it from the shareholders' loan for the appraisal?

A. I was trying to salvage what remained of our marriage.

Q. You didn't say that yesterday.

A. I wasn't asked.

Q. And you were trying to salvage what remained of your relationship while you were seeing Gorman?

A. I suppose.

28      As another example, he gave evidence trying to justify that an advance from his brother was a gift for which he was 
entitled to an exclusion:

Q. Your worked for your brother's company?

A. I worked for him for twenty and a half years.

Q. You built it together?

A. Yes

Q. Do you have any note or letter from your brother that was made at the time you say these cash amounts were allegedly 
given confirming that they were a gift?

A. There were no notes given. My brother is very thorough. He didn't give them to me, he had his wife give them to me.

29      Finally, as I will outline below, there were occasions when he admitted that he had mislead authorities, including the Bank,
when he obtained financing. He mislead Revenue Canada with respect to the value of the shares in the capital gains election and 
with respect to cash which was not disclosed on the business financial statement or business tax return. He mislead the court 
in various respects affecting his financial circumstances not the least of which was the cash from the business which was not 
disclosed on the first of several court financial statements.

30      For the foregoing reasons, and considering the factors outlined in The Law of Evidence, supra, wherever there is a conflict 
in the evidence, I prefer the evidence led on behalf of Christine.

Custody of Steven
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31      Since the separation, the wife has had custody of both boys. The order provided for access by Chris. A pattern had 
evolved whereby Steve's access times were Tuesday and Thursday evenings, and every second weekend. Before Tim moved to 
his dad's house in January, he had grown out of any pattern. Tim initially functioned as an intermediary because of the difficulty 
in Chris calling the house when he was on probation. On January 16, 1996 Cecilia Walker of the Office of the Children's Lawyer 
reported that Tim was not happy in this intermediary role and that he should be withdrawn. She recommended that the access 
be exercised on an ad hoc basis, as requested by the children and consented to by the parties. This ad hoc arrangement was 
then implemented with arrangements being made between Chris and the boys through the use of pagers. There was no evidence 
indicating any difficulty in the exercise of access once the arrangement was adjusted according to the Children's Lawyer's report, 
and the arrangement remained in place until the events of January 14, 1998 and the surfacing of custody as an issue in this trial.

Tim

32      While custody of Tim is not an issue in this trial, some background information about him is relevant to the issue of 
Steven's custody.

33      Tim is now twenty years old and taking a combination of grades 10, 11, and 12. He hopes to go to a community college to 
take an auto mechanic program. According to Christine's evidence. Tim has always had academic difficulty and his progress has 
been slow. Tim has been involved in Boy Scout activities from early in his childhood. He was a Cub Scout, then a Boy Scout, and 
is now a Rover, which is the Scouting group for young men between the ages of 18 and 26. He continues to be involved in Rover 
activities. Bill Karam is his Rover leader. Tim had been in a relationship with Michelle May until days before the trial began.

34      Tim has tried in various ways to keep himself from getting pulled into the conflict between his parents. He has indicated 
to the parties on a number of occasions that he does not want to take sides or be in the middle. One of the exhibits in this trial
was a handwritten letter, dated July 8, 1995, in which Tim stated that he did not want to be mentioned in the court case, or be
part of the court case, and that he wanted to be able to see his father when he wanted. Bill Karam, Tim's Rover leader, stated 
that Tim does not want to be in the middle, that he has complained about being forced to be in the middle and act as a go- 
between, and gets frustrated about the conflict.

Steven

35      Steven is now 15 years old and in grade 9. Like his brother Tim, Steven has had academic difficulties. He was diagnosed 
with a learning disability at the age of 8 and placed in special education programs through primary school, but was integrated 
into the regular classroom in grade 8. According to Christine, Steven can still have assistance from the school but he does not 
like to ask for it. He had difficulty with his last set of exams and was getting low marks. He continues to be involved in Boy
Scouts. Chris testified that Steve wants to go into Rovers when he is older, that he respects and aspires his older brother when
it comes to his dedication to Scouts and Rovers, and he wants to follow in his footsteps.

The Divorce Act

36      Section 16 of the Divorce Act sets out the factors to consider when making a determination of custody. The relevant 
provisions are:

s.16

(8) In making an order under this section, the court shall take into consideration only the best interests of the child of the 
marriage as determined by reference to the condition, means, needs and other circumstances of the child.

(9) In making an order under this section, the court shall not take into consideration the past conduct of any person unless 
the conduct is relevant to the ability of that person to act as a parent of a child.
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(10) In making an order under this section, the court shall give effect to the principle that a child of the marriage should 
have as much contact with each spouse as is consistent with the best interests of the child and, for that purpose, shall take 
into consideration the willingness of the person for whom custody is sought to facilitate such contact.

Conduct of the Parties - s.16(9)

37      There was ample evidence in this case of conduct which is relevant to ability to parent. I will first deal with a series of 
events which occurred in January of this year. In brief, Chris withdrew Tim and Steven from school without advance notice on 
the morning of Wednesday, January 14, in order to take physical custody of them on the eve of Chris' motion for a change of 
interim interim custody. Chris and his brother brought the boys to the matrimonial home, where they packed up their belongings 
in garbage bags and tried to get into the safe while Chris waited in the van and his brother helped the boys carry their belongings. 
Steven was kept out of school on Thursday and Friday. On Monday, January 19, Christine and Bill Karam went to the school 
and picked Steven up at the end of the day. Christine, Bill Karam, Steven and Michelle went out for dinner together. During 
dinner, Steven received several pages from his father. After Steve responded to his father, Chris came and picked him up from 
the restaurant. Chris and Bill Karam had an altercation in the parking lot of the restaurant. Chris maintained custody of Steven 
until January 27, 1998, when O'Connell J. ordered that he be returned to his mother within six hours. Tim continues to reside 
with his father.

38      Chris testified that in order to get Steven out of school on the morning of January 14, he showed the school principal 
motion papers drawn up by Mr. Barna. These papers were intended to be used in Court proceedings to secure custody of Steven. 
Chris had had both boys sign the motion papers. (In his evidence, he explained this by saying that he did not want the boys to 
think he was doing anything behind their backs.) The principal got Steven from class and he left with his father. After picking 
Tim up from his school, they attended at the matrimonial home. Michelle was the only person home at the time. The evidence
of Michelle and Chris about what occurred at the house that morning is substantially similar, except on the point of whether or
not Chris's brother Sam went into the house and downstairs to the basement where the boys were attempting to get into the safe. 
I accept the evidence of Michelle when she testified that she clearly heard Sam in the basement of the house. Her bedroom is in 
the basement, and close to the safe which is under the stairs. The boys packed up clothes and personal items in garbage bags, 
as well as the collection of sports cards from the office in the basement, and brought them to the van. The boys returned a short 
time after leaving, having forgotten to pack dress clothes for an upcoming baptism.

39      On Monday January 19, Christine went with Bill Karam to the school to pick up Steven. Bill Karam testified that Christine 
asked him to attend for support because she was afraid that she would say something she should not say, in terms of being
prohibited from talking to the boys about the case, and because she was afraid that Chris would be there and that he would be
upset. They arrived at school at 2:50 pm.

40      Both Christine and Bill Karam testified that Steven appeared surprised but happy to see them at the school. Christine
and Bill explained to Steven that Christine had lawful custody and what Chris did was wrong. Their testimony was that Steven 
appeared to be fine with leaving with them. Steven was dropped at his girlfriend's house for a pre-arranged visit. Later Bill and
Christine came back to get him with Michelle May, and the four went out to dinner. Michelle also testified that Steven appeared
to be fine, and that he was joking with her, as was his usual behaviour. Steven received a page from Tim while he was standing 
at the buffet with Michelle, and the two went to the phone together to call Tim. Michelle testified that she spoke to Tim on 
the phone, and that Tim had not told Chris about Steven being back with his mom because "he did not know how to do that". 
Michelle advised Tim to tell his father the truth. After that phone call, Michelle testified that "Steven was nervous ... he was 
trying to put a smile on his face ... he was anxious".

41      After sitting back down at the table with Bill Karam and Christine, Steven began getting pages from his father, with a 
"911" designation, signifying urgent. The evidence of Christine, Bill and Michelle was consistent in describing Steven as very 
upset and nervous. As reflected in my notes, Christine testified that:
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He has a nervous stomach. He gets agitated. He couldn't eat. He hadn't called his dad to tell him he wasn't going back to 
his dad's. He hadn't told his dad because he was afraid to and he wanted Tim to do that and Tim wouldn't. I told him to 
ignore it. He couldn't ... He was almost in tears.

Bill Karam testified that:

As he got more and more pages, he got more and more quiet or nervous or agitated or upset ... Finally he said he was 
getting calls from his dad's store. He said he better call.

42      Michelle accompanied Steven to the phone to call his father. She testified that after speaking briefly with his father, 
Steven handed the phone to her and:

He gave me the phone and was very upset and frustrated and confused and looked like he was going to cry. He told me 
to speak to his dad.

43      Michelle stated that she told Chris that Christine had custody of Steven, and she was told by Chris not to get involved. 
She stated that Chris wanted her to tell him where they were and she refused. She testified that Chris was raising his voice and 
she asked him not to yell at her. Then she handed the phone back to Steven. Steven asked Michelle to hand him one of the 
restaurant's business cards, which signalled to Michelle that he was telling Chris where they were.

44      According to my notes, Chris's testimony on this point was:

He didn't want to tell me because he was afraid there would be a scene. I said that there wouldn't be a scene. I would just 
pick him up. This went back and forth about three times. Michelle got on the phone.... I spoke again to Steven. Steven 
gave me the address.

45      After the phone call, while the four were waiting for Chris to arrive at the restaurant, Michelle testified that:

Steven was in a panic .... He was very very upset. He looked like he was going to cry. He wasn't his usual self. 

Christine described that "he was pacing. He said I can't handle this." Bill Karam testified that:

Steven came and said his dad was on his way. He left a full plate of food. He was told he didn't have to go. He said he
better, that he didn't want his dad to cause a scene at the restaurant. Michelle said how about a walk. Steven said no I 
better be here when he gets there.

46      There are two versions of what happened when Chris was leaving the restaurant - Chris Passarello's and Bill Karam's. 
Both agree there was an altercation between them in the parking lot outside the restaurant. Both agree that Chris told Bill to stay 
away from his son. Both agree that Chris threatened to call Bill's ex wife and tell her that Bill and Christine had been having an 
affair (a threat he followed through on). The stories differ in respect of the language used by Chris and who was the aggressor. 
In both versions, Chris used foul language.

47      The distinction is the context in which the word "fuck" was used. Chris insists that contrary to Bill Karam's version, he 
did not say "stay away from my fucking son", but rather "stay away from my son you short fat fuck". Chris seemed to be under 
the impression that as long as the word "fuck" did not modify "my son", there was no problem with its use.

48      The other distinction is as to who was the aggressor. Chris testified that Bill Karam was coming towards him and "trying to 
get confrontational". Bill Karam testified that Chris was "in his face", "wagging his finger" and yelling, and that Steven had tried 
to move between them and Chris pushed him out of the way. Both agree that Steven was present throughout the confrontation.

49      Steven was not returned to the custody of Christine until January 27, 1998, when O'Connell J. ordered that he be returned 
within 6 hours of the Order. Costs, however, remain outstanding against Chris for $3,000.00.
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50      I find that there are several aspects of these events which give rise to concern about Chris' ability as a parent. He used 
his motion papers to convince the school that he had legal authority to seize custody of Steven, knowing full well he did not 
have legal custody at the time. He had both boys sign these papers, which is clearly in contravention of a Court Order - a Court 
Order which was made to protect the boys from this kind of behaviour. When Chris and his brother brought the boys to the 
matrimonial home to pick up their things, the boys were acting in furtherance of Chris's agenda when they confiscated the sports
card collection and attempted to access the safe. I do not accept that it was the boys' idea, or their concern, to take possession of
the cards or to get into the safe. These were Chris's concerns. At the very least, this illustrates devious and subversive behaviour, 
and a willingness to drag the boys into the parental conflict. It was bad enough that Chris pulled the boys out of school and 
had them sneak into their house while their mother was at work to remove their belongings. But, in addition, Chris made them 
responsible for further provoking his dispute with Christine by retrieving 30 binders of sports cards and trying to get into the safe.

51      I also find that the incident at the restaurant was relevant to the issue of Chris's ability to parent. This was a highly 
distressing event for Steven. He told his father where they were because his father insisted, despite Steven's obvious discomfort 
with having his father attend at the restaurant. I prefer the version of events given by Bill Karam as to what happened in the 
parking lot. Chris could be seen to be the more aggressive of the two, even on his own evidence. The distinction in the context 
of the use of language is insignificant. What is significant is that foul, aggressive language was so freely used in front of a 15 
year old boy by his father and against his Scout leader and life-long friend.

52      Chris showed no compunction in destroying his son's dinner with his mother and friends. I find that his actions that night 
were designed to regain the winning position in the competition he had instigated over custody of Steven. Satisfying this self 
interest was more important to Chris than the intense anxiety and stress it caused his son. At trial, Chris demonstrated no insight 
into how this kind of behaviour could impact on a child who is stuck between battling parents.

53      In making a custody determination, this Court must be concerned about what kind of a message this behaviour would 
send to a child. If Chris were the custodial parent and thus a more constant role model, it is likely that Steven would learn not 
to respect his mother and not to respect the Courts. He would probably learn that manipulation of others is a basic problem 
solving strategy. The Court must be concerned about Chris's ability to give the best interests of Steven priority over his own 
obsession with winning this conflict with Christine. I find that Chris' priority is his obsession with winning the conflict. Steven's 
rights will not be equal, let alone paramount.

Preferences of the Boys

54      On the first day of the trial, Mr. Spong made a request that he be permitted to represent the interest of Tim and Steve on the 
issue of custody. Since Tim is now 20 years old, I ruled that I have no jurisdiction to make an order with respect to his custody 
and would not permit Mr. Spong to represent his interests. Mr. Barna supported Mr. Spong's request with respect to Steven who
turned 15 years old the day before the trial started. Mr. Jarvis conceded that I have jurisdiction to agree to Mr. Spong's request,
but he opposed it. I made a preliminary ruling on the first day that I would not permit representation at that point, but I held that 
as the evidence at the trial unfolded, it might become apparent that some form of representation was required and I would then 
consider the issue. However, I had been told that Mr. Barna had had an occasion to seek advice from Mr. Spong in a motion in 
this action. Although the connection between Mr. Spong and Chris was minimal, in these circumstances, I held that there should 
be no connection. Consequently, I ruled that if I later concluded that representation for Steve was necessary, I would renew the 
existing order in place appointing the Children's Lawyer for that purpose. I have concluded that representation for Steve was 
not necessary and not desirable. I have heard from many sources that both boys wanted to be removed from the conflict. To 
authorize representation at this stage would mean that Steve would be even more in the centre of controversy. I heard sufficient 
evidence about Steve from others that separate representation would not be helpful. It was for the same reasons that I did not 
permit Chris' counsel to call Steve as a witness.

55      A great deal of emphasis in this trial was placed on the preferences of both boys about where they wanted to live. In 
regard to Steven's preferences, most of the testimony suggests that Steven is ambivalent, and that his wishes change. Michelle 
May testified that Steven sometimes wants to live with mom, sometimes with dad, and more recently he does not want to live
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with either. She described him as "wanting to remain neutral". Bill Karam testified that Steven "flip flops" and has wanted to 
live with both parents, and that he recently stated at school that he wanted to "stay with his dad for a while". Christine described 
Steven as "sitting on a fence". She also testified that Steven recently told her that he wants to live with his father. Chris testified 
that his recent actions in taking Steven to live with him were in response to Steven expressing in November that he wanted 
to live with his dad. I find that Steven has recently expressed wishes to stay with his father, as described by the witnesses. 
However, I do not find this a persuasive reason to change the custody arrangements.

56      Evidence of Tim's preference to remain with his father since January 14, 1998 has been adduced in this trial to support 
the proposition that Steven also choses freely to live with his father. In determining the best custody arrangements for Steven, 
I place little weight on the fact that Tim is now living with his father, for the following reason.

57      At some point in 1995 or 1996 Tim was robbed of his jewellery at school. A claim was made against the house insurance 
policy, and the insurance company covered the loss by cheque made out to Tim and his father for $5,000.00. Part of the money 
was used to have replacement jewellery manufactured by a friend of Chris' for approximately $2,000.00. Chris testified that he 
felt he had to hold the remaining funds in trust for Tim, and this caused considerable conflict. I heard testimony from Christine, 
Chris, and Bill Karam, all to the effect that Tim believed he was entitled to the insurance proceeds, and that his father should 
not have kept them. This caused a great deal of conflict between Tim and his father. In his examination-in-chief, Chris testified 
that he had given the full amount of the remaining proceeds - $2,400.00 - to Tim, who put the money into chequing and savings 
accounts. In cross-examination, Chris admitted that he had only given the money to Tim since he left his mother's home and
moved in with Chris in January. After refusing to give this money to Tim for well over a year, this recent change of heart causes
me concern. The fact that the $2,400 was only handed over after Tim moved out of his mother's home and in with Chris seriously 
undermines any significance I might place on Tim's preference in deciding what is appropriate for Steven. On the contrary, 
if anything, it undermines the weight I attach to Steven's expressed wishes, as they were described through the witnesses and 
outlined above. Given the level of manipulation this father is capable of, I am not satisfied that Chris has not offered some kind 
of incentive to Steven for moving in with him.

Best Interests of the Child - s.16(8)

58      Over and above concerns about Chris's ability to parent, and preferences of the children, there are sound reasons for not 
disrupting the status quo. Steven has been living with his mother all of his life, and with her as custodial parent since 1995. She 
has been the one to take him to appointments and to Scouting events and to address his schooling needs. In the circumstances 
of this case, it is in Steven's best interests to preserve the status quo, for the following reasons.

First, academics have not come easy to either of these boys. Given Steven's learning disability, he will require stability, 
structure and encouragement if he is to maximize the learning potential he has. This is a need, or circumstance of this 
child, to be considered in accordance with s.16(8) in determining his best interests. Chris's behaviour surrounding the 
January 14 incident illustrates that he does not place a high priority on Steven's educational needs, nor does he appreciate 
the importance of schooling to Steven's future. Steven was taken from school for three days shortly before exams, and 
kept home in order to accommodate Chris's fears that Christine would "harass" him at school. This was poor judgment. 
And it was a sacrifice of Steven's best interests in a deliberate attempt to pull him into the parental conflict. Christine has 
historically been responsible for attending to Steven's educational needs. Christine is in a better position to help Steven 
to maximize his potential in the area of education.

Second, Steven continues to be involved in Scouts and aspires to continue with Rovers. This is also a need, or circumstance 
to be considered pursuant to s.16(8). Continued involvement in this organization should be encouraged. Bill Karam will be 
the Rover leader. I find that Chris is unlikely to put aside the conflict that arose during these proceedings between himself 
and Bill Karam, in order to provide support for Steven's continued involvement in this program.

Finally, Steven has been living in the same place for his whole life, and undoubtedly has friends in the area. A move from 
Scarborough to Ajax at this time could be very disruptive for him. His school is in Scarborough. If he lives with his father, 
he would have to rely on Chris to drive him into school from Ajax. The other option would be for Steve to change schools
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which may cause undue disruption, given Steve's academic challenges. I am not persuaded that responding to Steve's needs 
would be a priority for Chris.

Maximum Contact with Both Parents - s.16(10)

59      Section 16 also requires the court to consider the willingness of the parent seeking custody to facilitate contact with the 
other parent. It is important for Steven to continue to have a relationship with both parents, to the extent that that is possible. Of 
the two parents I find that Christine is more likely to facilitate access to the other parent. The access arrangements have worked 
for two years. There was no evidence before this Court of Christine impeding Chris's access to the boys during that time. On 
Chris's own evidence, the arrangement worked "extremely well". In light of the behaviour of Chris that was put in evidence 
before this Court, I do not feel confident that Chris would be as likely to have a positive influence towards access between 
Steven and Christine. In coming to this conclusion I place particular significance on the fact that Chris planned surreptitiously 
with the boys to take custody of them, without informing Christine.

Conclusion

60      For these reasons, Christine shall have custody of Steven with liberal access by Chris. Christine testified that the current 
arrangement is that she has to approve plans for access visits. This is to ensure that the access plans do not conflict with other 
arrangements. This suggestion came from the January 17, 1996 report of the Children's Lawyer. The suggestion also related 
to the right of Christine to rely on the times when access is scheduled so that she can order her own life accordingly, without 
Steven coming and going as he pleases. This is a reasonable condition and should continue. Consequently access arrangements 
will continue to be arranged between Steven and his father, provided they are cleared with Christine first.

Equalization of Net Family Property

61      The valuation date is May 10, 1995.

Matrimonial Home:

62      The parties agree that the value of the jointly owned home is $210,000.00. The wife seeks to retain the home in consideration 
of the equalization payment. I will address that issue below.

Contents of the Home

63      The issue of the contents of the home arose at trial. Chris took possession of his clothing, personal items, a TV and VCR 
following separation. The sports card collection has been in Chris's possession since January 14, 1998. The rest of the contents 
have remained in the possession of Christine. Christine's net family property statement, dated February 23, 1998 indicates that 
the contents of the home are "to be divided between the parties". No value is estimated. Counsel for Chris attempted to undermine 
her credibility by pointing out that her previous NFP statements indicated that the contents had been divided, because the words 
"to be" were not used. I consider the distinction immaterial. Chris's NFP statement dated January 23, 1998 lists $15,000.00 
worth of general household contents in the wife's column. Chris gave evidence in chief, in the form of a list he had compiled 
shortly before trial, that the contents retained by Christine were worth $40,000.00, based on his recollection of cost of original 
purchase. However, in cross-examination, Chris testified that those estimates were of values and not of what was paid for the 
items. Chris seeks to have the $40,000.00 included in Christine's net family property. In his NFP statement he ascribes a value 
of $15,000.00 to general household contents in the wife's column.

64      In his submissions Mr. Jarvis suggested that the household contents be appraised and divided on the basis of flipping a 
coin. He also suggested that if the parties cannot agree on the format the contents could be put up for auction and sale and the 
proceeds divided. Mr. Barna suggested selling the contents would be easier but stated that the division based on the flipping 
of a coin would not be unreasonable.

65      It is unfortunate that this issue could not have been resolved before trial. Given the significant discrepancy between the 
spouses as to the value, and the high degree of conflict, an expedient, reliable and inexpensive solution is required. Section 9(1)

15

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280329822&pubNum=134158&originatingDoc=I10b717cc19e163f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=Idba2cc79f42f11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280539514&pubNum=135313&originatingDoc=I10b717cc19e163f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=Ib776d4b1f46611d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_AB0930002C751C63E0540010E03EEFE0


of the Family Law Act gives the court broad discretion in implementing the equalization of net family property. Accordingly, 
the contents of the matrimonial home will be decided on the basis of the following protocol:

1. the furniture and furnishings (including athletic and other equipment) which belong to Tim are his property;

2. the furniture and furnishings (including athletic and other equipment) which belong to Steve are his property;

3. Christine shall prepare a list of all other remaining items in or at the matrimonial home (other than her personal 
belongings);

4. in a meeting with counsel, Chris shall flip a coin. Christine will call the toss. If she guesses correctly, she will make 
the first selection. If she guesses incorrectly, Chris will make the first selection. They will then alternate selections until 
the list is exhausted;

5. the items removed by Chris in 1995 shall not be included in this process;

6. once the selections are made and recorded at the meeting, Christine shall, simultaneously with the payment required 
by Chris in Schedule B to these reasons, make the items available to be picked up by an agent acceptable to Christine. 
Chris shall pay the cost, if any, of the pick up.

7. there shall be no value attributed to either spouse in the net family property calculation on the assumption that the 
foregoing will yield a relatively equal disposition of the contents.

Jewellery

66      Chris asserts that the majority of his jewellery was held in the safe at the matrimonial home, and that Christine is now 
in possession of $2,500.00 worth of his jewellery. According to Chris's testimony, he took $1,350.00 worth of his jewellery 
with him when he vacated the matrimonial home on May 18, 1995, pursuant to court order. In cross-examination he admitted 
that when he vacated the home that day he took the time to change the combination on the lock to the safe, but that he did not 
have time to take his belongings out of it.

67      Christine testified that she does not have any of Chris's jewellery. Her testimony was that she did not have the combination 
to the safe, and thus had no access to its contents until it was opened by locksmith Robin Barker on January 24, 1998. She 
testified that all that was in the safe was the coin collection.

68      The evidence lacks clarity on both sides. The only solution is to find that Chris and Christine each have the jewellery to 
which s/he is entitled and no values shall be attributed in the net family property calculation.

Coin Collection

69      The coins are currently in the possession of the wife in the matrimonial home. According to Chris's financial statement, 
dated January 23, 1998, as well as his NFP statement, dated January 23, 1998, the Coin collection is valued at $6,000.00. In that 
1998 statement, Chris has indicated that the coins are to be held in trust for the boys by Chris and thus excluded from his NFP 
pursuant to s.4(2) of the Family Law Act. Chris's May 15, 1995 statement indicates that he holds a 50% interest in the coins, 
valued at $3,000.00 but there is no indication of a trust. His July 5, 1995 financial statement is the first indication of a trust 
Christine's NFP statement, dated January 22, 1998, shows the coin collection in the husband's column, valued at $3,000.00. Her 
February 23, 1998, NFP statement shows the value of the coin collection to be $6,000.00.

70      Both parties seem to agree that the value of the coin collection was $6,000.00 on valuation date. In cross-examination 
Chris testified that the coins were "obviously mine". Christine testified that there was never discussion that the coins would be 
passed on to the children, only that the boys would each get an Olympic coin. She stated that if the coins were in trust for the 
children, she would hold them until they were distributed to the children, and that she was concerned that if Chris held them 
he would sell them and keep the money. Chris has the burden of proving the existence of a trust with respect to the coins. I
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find there is no corroboration in the evidence for the existence of a trust. While neither party is against the idea of the coins
being held in trust for the boys, there is no evidence of an intention to form a trust. The trust merely showed up on Chris's 
financial statement. Consequently, the coins will form part of Chris's NFP, valued at $6,000.00. Christine will make the coins 
available to be picked up by an agent of Chris' acceptable to Christine. The pick up shall occur at the same time as Chris' share 
of the contents is retrieved.

Scarborough Sports Cards Inc.

71      Scarborough Sports Cards Inc. was a company that Chris started with his friend Eric Gustavson. The asset owned by that 
company is a large sporting card collection. In his May 15, 1995 financial statement, Chris estimated the value of his 50% interest 
in the company to be $3,000.00. Chris has had possession of the collection since January 14, 1998 when the boys removed more 
than 30 binders of cards. Chris indicates in his NFP and financial statement sworn January 23, 1998 that the card collection is 
worth $3,500.00 and is held by him in trust for the children. He estimates his 50% interest in the value of this company to be 
$1,500.00. Christine testified that she had no idea what the cards were worth, other than the value ascribed to them by Chris.

72      As with the coins, there is no corroboration of this trust, and it is therefore reasonable that the card collection remain as 
part of the value of the company. I accept the values attributable by Chris. This leaves the total value of the company including 
the cards, at $5,000.00.

Wife's Account Receivable

73      Christine made a loan to Imperial Lock of $4,500.00 on October 6, 1994. She obtained the money to make the loan by 
cashing in an RRSP worth $5,000.00, from which $500.00 was withheld for income tax. She testified that she understood that 
she would receive $5,000.00 in repayment, because Imperial usually paid her taxes. Christine testified that she understood that 
this loan was to pay creditors of the business, but she found out later it was to pay back a loan to Lynn Gorman. Lynn Gorman 
testified that she had loaned $6,000.00 to Chris to open his Queen Street location, and that she called in the loan when she found 
out that he had gone to Atlantic City with Christine Lang. He repaid about $4,300.00 or $4,400.00 of the loan. This is reflected 
on Christine's financial and NFP statements as a $5,000.00 debt under accounts receivable. It is not reflected on Chris's NFP or 
financial statements, nor is it recognized in the business financial statement. Both counsel agreed in submissions to delete this 
item from the wife's accounts receivable. It shall be deleted and will not form part of the NFP calculations.

Account Receivable owed to Husband From Company

74      On December 14, 1990, Christine and Chris executed a mortgage in favour of the Royal Bank for $30,000.00, for which the 
matrimonial home was security. Chris testified that half of the money went into the business and half was spent on family debts 
and expenditures. Christine testified that the entire amount went to "pay bills at Imperial". The financial statements of Imperial 
Lock from 1992 through to 1996 have reflected this as a long term note payable to Chris under liabilities of the company. 
Christine testified that the mortgage payments are paid by Imperial. The tax returns indicate that Imperial Lock provides the 
funds to Chris who in turn pays the mortgage. The net effect is that vis a vis the Bank, Chris and Christine are both responsible for 
this obligation, yet Chris alone holds entitlement to recover the entire amount from the company. For Family Law Act purposes, 
the entire amount should be reflected in the husband's NFP as an account receivable, and as a liability.

Value of Imperial Lock Company

i) Undisclosed Income

75      It is the issue of the value of Imperial Lock on which the parties are the farthest apart. Central to the dispute is whether 
Chris realizes significant unrecorded cash income from the business. If so, it would have an impact on the value of Chris' shares
for purposes of calculating his net family property. The resolution of that issue also has an impact on establishing Chris' income
for purposes of applying the Child Support Guidelines.
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76      Chris has been a locksmith for approximately 29 years. Before opening the Imperial Lock Company, he worked in his 
brother Leonard's locksmith company for 20 years. He has taken correspondence courses in locksmithing and also specialized 
training in opening safes. He has been an instructor in the area of opening safes for 18 years. He testified that there may be a 
dozen or so people in the province with his level of expertise in opening safes. He was instrumental in creating a professional 
organization.

77      Imperial Lock was incorporated in 1989 by Chris and partner Carmine Panaro. Christine worked at Imperial Lock in 1989, 
1990 and part of 1991. She testified that during 1989 she worked two full time jobs, one with Imperial Lock and one with the 
Ontario Government. From April 1990 to September 1991, she worked full time at Imperial Lock. She returned to work with 
the Ontario Government in October, 1991, after finding that she and Chris simply could not work together. Chris purchased 
Mr. Panaro's shares in 1990, and Chris was the sole shareholder on valuation date, May 10, 1995. In mid 1994, Imperial Lock 
purchased a second location. On valuation date, Imperial Lock was operating at both locations - one at 2693 Eglinton Ave. East 
and one at 1616 Queen Street West - and had 7 employees and 4 repair trucks.

78      Imperial Lock is in the business of servicing, selling and opening safes and locks as well as retail sales out of both store 
locations. Additional services include the sale, installation and repair of doors, door handles and door closers. Chris asserts 
that his brother Leonard advanced money when the business started. I will deal with that issue below. The personal tax returns 
filed by Chris, and where available and reflecting income from Imperial Lock, also from Christine, indicated the following 
employment income:

Year Chris Christine Total
1989 $12,721 unavailable
1990 $25,400 unavailable
1991 $39,039 unavailable
1992 $40,565 $30,960 $71,525
1993 $39,077 nil
1994 $41,738 nil
1995 $39,187 nil
1996 $39,244 nil

79      Although T-4"s were required by law within a week of Chris' evidence, Chris did not produce a T4 for 1997. Mr. Barna 
did provide a photocopy of Chris' final pay cheque stub in 1997 which indicated gross income of $39,879.00. I was not given 
tax returns for Christine for 1989, 1990 and 1991, during parts of which years her only source of income was Imperial Lock. 
The only year in which Imperial Lock income is provided for Christine is a year in which she was working full time at her 
job with the Government of Ontario. In the one year in which both show income, the total employment income drawn for both 
of them was $71,525.00.

80      In addition to income reflected on a T4, Christine outlined the sources of unrecorded income as follows: some cash car 
calls when it was decided not to put the money through the till; sale of used safes; service calls on holidays where payment was 
substantially increased and was in cash. She also outlined the purchases or expenses made with such cash as follows: living 
room furniture; the dining room furniture and the washer and dryer were mostly cash; china dishes; Tim's trip to Washington; 
her own income tax owing at the time of filing the return. When she was employed by Imperial Lock. Christine's duties included 
maintaining the bookkeeping system and as a result, she had first hand knowledge of the opportunities for unrecorded cash.
Christine made summaries of her estimate of expenses made by such cash. In 1992, the total was $8,674.00; in 1993, the total
was $11,900.00; and in 1994, the total was $7,000.00. The 1992 total included $6,000.00 paid on account of her income tax. In 
that year, the tax return indicates that the balance due on filing was $6,079.00. The total for 1993 included $220.00 for income 
tax while the return indicates a refund of $54.00. The 1994 total includes payment of income tax of $1,879.00 while the return 
indicates a balance owing of $1,783.00. Two of the three years are accurate and the 1993 estimate is not significantly in error. 
The point is that a major portion of the unrecorded cash is corroborated.
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81      Lynn Gorman's relationship started in the spring of 1992. Shortly after it began, Christine began divorce proceedings.
Chris was upset by this. Lynn was very concerned by his threats and his behaviour. He told her he had bought a gun and he 
was going to say goodbye to his children. She understood that he was going to shoot himself. Two weeks later, he called her 
from hospital after having taken an overdose of Tylenol. She broke off the relationship. The affair resumed in the fall of 1992 
and was intermittent until the fall of 1994. Christine said she stopped the divorce proceedings because of her concern about 
Chris' hysterical reaction.

82      Lynn's knowledge about Chris' financial affairs came from two circumstances. The first was what he told her when 
only the two of them were discussing matters. The second is when she was part of the many meetings between her boss and
Chris when sale of Chris' business was discussed. The latter were protected by a confidentiality agreement signed at the time
of the negotiations.

83      In their personal discussions, Lynn heard from Chris that his company was worth $1.5 million. Chris and her boss were 
customers of each other. On one occasion when Chris and Lynn were going away for the weekend, Lynn brought cash which 
her boss owed Chris and that was used as part of the expense for their hotel room. On one New Year's Eve, Chris made a service 
call to open a safe. He charged $500.00 for a job which took him 5 minutes.

84      Chris purchased used safes and sold them for cash without recording the purchase or the sale. Chris spoke about cash 
under the table numerous times and said it was as much as $50,000.00 in a year. In April, 1994, Lynn advanced a loan to Chris 
of $6,000.00 to help him to buy the Queen St. store. She called in the loan the day she found out that Chris was in Atlantic City 
with Christine Lang, the person with whom Chris now lives. The loan was paid in about November, 1994.

85      As indicated above, Lynn collaborated with Chris to provide information which may have assisted Chris in wrestling a 
security contract away from Lynn's boss. She contacted Christine to tell Christine what was going on between Lynn and Chris 
only after she discovered that Chris had developed a relationship with Christine Lang.

86      Lynn signed an affidavit for Christine as soon as the divorce proceedings began in 1995. As a result of Chris' call to 
Lynn's boss after that affidavit, Lynn lost her job and was unemployed for 10 months. While there is certainly an element of 
retaliation in Lynn's actions, I accept her evidence to the extent that it corroborates Christine's evidence of the accessibility to 
unrecorded cash.

87      I turn then to Chris' evidence. His first financial statement in the divorce proceedings was sworn on May 15, 1995. 
It disclosed only employment income of $41,000.00. He received Lynn Gorman's affidavit sworn May 17, 1995. He filed a 
financial statement dated July 5, 1995 in which he included $6,000.00 as "sporadic cash income for small jobs". In his financial 
statement sworn January 24, 1997, he showed income based on 1996 as employment income of $750.00 per week and $2,000.00 
for the year for "purchases and sales of used safes". In the financial statement sworn January 23, 1998, he included "purchases 
and sales of used safes" at $750.00 for the year.

88      In response to an undertaking at discovery, he produced a list of the legal expenses he had paid since separation. In 1995
alone, he paid $22,126.80 of which $16,000.00 was paid by Imperial Lock and $6,126.80 was paid by him personally. As the
summary of the procedural background at the outset indicates, there was considerable activity in 1995. While the specifics in the 
year of separation are less relevant than those before valuation date, evidence of unrecorded payments to Chris after valuation 
date would serve to corroborate a trend before valuation date.

89      In his examination-in-chief, Chris produced invoices designed to show that purchases and sales of used safes were 
recorded. Mr. Jarvis protested. Chris' explanation for the belated production of such business records was that no one had ever 
asked for documentation about whether the revenue from the sale of used safes was put through the company. I allowed the 
documents to be filed. Whether those specific invoices were ever requested, the issue of unrecorded income has been on the 
table for over 2.5 years. The explanation, which again seeks to blame others, was not credible.
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90      In cross-examination, Chris agreed that there was undisclosed cash. He knew he was breaking the law by not reporting it
to Revenue Canada. He agreed that unrecorded sales was a pattern which had been going on before separation. He agrees that he 
didn't disclose his true income to his accountant, but volunteered, again, that neither did his wife. He agreed that over 5 years, he 
had consistently mislead his accountant and Revenue Canada about his true income. On the subject of the loan from the Royal 
Bank, he agreed that he had mislead the bank in obtaining the loan by not disclosing a loan with his father. He denied ever 
telling Lynn Gorman that he made $50,000.00 under the table. But moments later he acknowledged that he had told Fingarson 
that "cash transactions could be had in the business. What she heard was my effort to make the business more attractive." He 
said that his talk to Fingarson about cash was a "sales tactic". He admitted that he had not told his business valuator about 
any cash transactions. Aside from the cash transactions, Chris admitted to using Imperial Lock funds for personal travel and
automobile expenses. Chris seeks to minimize the available unrecorded cash. He says that business is poor and opportunities
to take cash are few.

91      I will deal more fully later with the evidence of Mark Fingarson as it relates to the purchase price of Chris' business.
On the subject of unrecorded cash, Mark gave this evidence. In response to the question as to whether Chris had made any 
representations to him about undisclosed cash, Mark said that in any business there is a certain amount of cash. He understood 
that cash went through the till or was brought in by the servicemen. He suggested however, that if you hide your cash, the 
bank will want to know what's going on. He didn't believe that Chris had ever mentioned a specific amount of cash as having 
been taken by Chris.

92      The business valuator engaged on behalf of Christine did not do a comprehensive analysis of unrecorded cash or payment
for personal expenses for reasons to which I will refer below. The business valuator engaged by Chris had no knowledge of 
unrecorded cash and expenses paid by the company.

93      Mr. Jarvis has made submissions that Chris' real income is about $75,000.00 per year which is almost twice the income 
disclosed on his tax returns.

94      The burden of proof is on Chris to prove his income both for purposes of establishing value of his net family property
and for purposes of establishing income for the child support calculation. I find that wherever an inference is to be drawn on
this subject, it should be drawn against Chris since it was his legal responsibility to advance reliable evidence. Based on Chris' 
admission that there is unrecorded cash, the only issue is how much. For the year of separation, I find that Chris' total income 
is calculated as follows:

employment income as in T4  $39,187.20
legal fees paid  $16,000.00
car expenses, credit cards, miscellaneous income at 20% of employment income $10,000.00

total $65,187.20
rounded to $66,000.00

95      I therefor attribute $26,000.00 as undisclosed income or expenses paid on his behalf. While the legal fees paid in that 
year were higher because of the separation, in view of the evidence of Christine and Lynn Gorman, and the admissions by Chris 
indicated above, I find that a pattern of income at that level should be attributed at least beginning in 1992, the year when the 
total income from Imperial Lock paid to Chris and Christine was $71,525.00 - in a year when Christine was not actively engaged 
in the company. If the business could support that level of income on T-4's for Chris and Christine and the $8,674.55 itemized 
by Christine, attributing $66,000.00 to Chris on a regular basis before separation might even be considered to be conservative.

ii) Value of the Shares

96      I turn then to the value of the shares of the business at valuation date. In his financial statement sworn in May 1995, 
Chris valued his shares at $190,000.00 without reference to a shareholder's loan. In his financial statement sworn July 5, 1995, 
the shares were "to be valued". In the financial statements sworn January 24, 1997 and January 23, 1998, Chris reflects the
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value of the shares and of the shareholders advance at $131,966.00. In contrast, Mr. Jarvis asserts that the value of the shares 
including the loans is $350,000.00.

97      Glenn Bowman is an experienced chartered business valuator. He was retained by Mr. Jarvis after Chris failed to obtain 
his own appraisal of the business as anticipated by Jennings J. on July 7, 1995. The order of Epstein J. required Chris to pay 
$3,500.00 to enable Christine to engage her own appraisal. Mr. Bowman was given the unaudited financial statements for the 
period ended March 17, 1990, February 28, 1991 and the years ended February 28, 1992 to 1994. He also reviewed documents 
related to the offer to purchase by Fingarson and the capital gains election documents as well as Chris' tax returns for 1989 to 
1994 and miscellaneous other documents. He had no source documents from the accountant such as working papers. He had 
no access to Chris. There were limitations on his engagement which included the documentation available to him and the cost. 
He pointed out that he had not sought external verification of the information provided. Nor had he investigated the extent to 
which Imperial Lock had unrecorded cash sales or paid for personal expenses of Chris and Christine.

98      Mr. Bowman relied on the offer to purchase made by Mark Fingarson. After the confidentiality agreement was made 
in April, 1993, negotiations began in earnest. The November 12, 1993 offer was for $270,000.00 plus the amount of any
shareholder loan payable to Chris not yet repaid as at the date of closing. Once the written offer was made, Fingarson had an
opportunity to do due diligence. His mother is a financial advisor. He and his mother spent time at the business observing and 
investigating. An agreement of purchase was never reached. Negotiations were halted about one year after they began.

99      Even though that deal never materialized, Chris used it as the basis for a capital gain election. In documents dated 
in February, 1994, Chris' accountant asked Chris' lawyer to document the reorganization to achieve the crystallization of the 
capital gains exemption using Section 85 of the Income Tax Act. Chris sold his common shares back to the corporation. The 
proceeds of sale were a new special class of preference shares and new common shares. The common shares were surrendered 
to the company at fair market value established at $350,000.00. The accountant established that value based on the Fingarson 
offer at $270,000.00 plus the shareholder advances at $61,996.00 and shareholder note payable at $29,084.00. The process 
was accelerated to take place prior to the introduction of the federal budget in which it was anticipated that the capital gains 
exemption would be modified or eliminated. Chris and Imperial Lock signed the share exchange agreement. Chris signed the 
special resolution of the shareholders, the resolutions of the board of directors and the subscription for shares. The articles of 
incorporation were amended. All of the foregoing was done in February, 1994.

100      By letter dated January 23, 1995. Chris' solicitors reported on the transaction including the basis upon which the fair 
market value of the common shares had been determined in consultation with the accountant, "which took into account, among 
other things, an offer in such amount received and rejected by the shareholder from a party dealing at arm's length from the 
parties". In April, 1995, Chris filed a personal tax return reporting the gain of $262,492.50.

101      In Mr. Bowman's report and in his evidence, he outlined the typical approaches for valuation of a business - either asset 
based or earnings/cash flow based. The limitations on his engagement precluded him from undertaking the detailed earnings/ 
cash flow analysis he would have done. He prepared an analysis of the estimated goodwill implied by the purchase transaction. 
He concluded that the offer by Fingarson appeared to be "unusually high" but he considered it to be consistent with the existence 
of unreported income and personal expenses included in Imperial Lock's accounts. Based on the information available to Mr. 
Bowman, he understood that in addition to cash sales, personal expenses paid for by Imperial Lock included: travel; cellular 
phone calls; automobile expenses; legal fees relating to the matrimonial action; personal income taxes; home furnishings; and 
personal credit card charges. He concluded as follows:

It is our view that the unreported income and personal expenses items paid by the company, would form part of the income 
stream that a purchaser would be willing to pay for, and that the existence of these items was considered by Mr. Fingarson 
in his determination of an approximate purchase price to offer for Imperial.

Keeping in mind the concept of fair market value, we consider that the en bloc value implied by the contemplated purchase 
transaction by Mr. Fingarson of the shares of Imperial and the implied goodwill represents an open market transaction 
between informed, prudent and knowledgeable parties, acting at arm's length. The price offered by Mr. Fingarson reflected
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his assessment of Imperial, based on information provided by and discussions with Mr. Passarello, and, was based on the 
future expectations for Imperial at that point in time. The price offered by Mr. Fingarson in turn formed the basis of his 
valuation of Imperial for the purposes of a share capital reorganization, and in turn formed the basis of Mr. Passarello's 
valuation of Imperial for the purposes of calculating the capital gain reported on his 1994 personal income tax return.

We requested, but have not been provided with financial statements for the fiscal years subsequent to 1994. We have 
not been provided with any information suggesting that the nature of Imperial's business operations, reported revenues, 
client base, operating expenses, and the apparent personal lifestyle continued to be enjoyed by Mr. Passarello, has changed
significantly since February 28, 1994. Thus it would appear, that the estimated fair market value of Imperial on or about
February 28, 1994 likely provides a reasonable approximation of the fair market value of the company on or about May 
10, 1995.

102      Mr. W.A.D. Selby is also an experienced chartered business valuator. He was retained by Chris and prepared a report 
in December, 1996. He had access to the financial statements for the years ended February 1995 and 1996 and the election
documents. He also had reviewed Mr. Bowman's report before he wrote his own. He concluded that the Fingarson offer did not
reflect an indication of share value for a number of reasons. He ignored the Fingarson offer for purposes of valuing the shares. 
He reviewed the financial statements, made adjustments to determine maintainable earnings, arrived at an earnings multiple (3 
times maintainable earnings) and concluded that:

The value of the corporate shares would be no more than the shareholder's equity of $20,000.00 plus a nominal $30,000.00 
amount to reflect Imperial's going concern nature. We set the value of the corporate shares at $50,000.00.

103      In addition, he pointed out that the debt to Chris in the amount of $81,966.00 would have to be addressed when 
"considering the overall investment in Imperial". In essence, he valued the shares at approximately $130,000.00.

104      I am compelled to disregard Mr. Selby's report for two reasons. He said in evidence that he did not consider the 
share reorganization and crystallization to reflect fair market value. He considered it unremarkable that Chris had represented 
to his lawyer, his accountant and Revenue Canada that it reflected fair market value. Consequently, he had no hesitation in 
disregarding it. I accept Mr. Bowman's evidence that that election for capital gains purposes must be at fair market value. The 
rejection of the transaction as at least an indicator of value was unreasonable. Secondly, Chris admitted that he did not tell Mr. 
Selby about unrecorded cash.

105      Chris has the burden of proof on this issue. In the absence of credible expert evidence, Chris' assertion that the shares 
were valued at approximately $130,000.00 has no basis and accordingly. Chris' evidence on that point must also be rejected.

106      Without any basis for Chris' valuation, the conclusion reached by Mr. Bowman is attractive. Chris can hardly complain 
that Mr. Bowman did not do a comprehensive earnings/cash flow analysis when the documents and information needed to 
conduct the analysis were not produced. The conclusion reached by Mr. Bowman is logical and well-reasoned.

107      However, I must consider the evidence of the arm's length purchaser. Mark Fingarson gave evidence with respect to the 
background and the negotiations. He agreed with Chris' evidence that the purchase price of $270,000.00 was Chris' number. He 
said that "until we arbitrarily pulled a number from the air, I wasn't going to get access" to Chris's records. He did due diligence 
with the assistance of his mother. He said that he felt it was worth "a lot less than the original asking price". Although the 
documentation was not produced, he said that he brought an offer back at $230,000.00. Together with the shareholder's loan, 
that would constitute an offer of $312,000.00.

108      Mr. Bowman's evidence that the Fingarson offer reflected fair market value was justified until the potential purchaser 
indicated that it was designed only to open the books and that in reality, the price was less. While I was inclined to rely on the 
Fingarson offer, particularly because of the representations to the accountant, lawyer and Revenue Canada which was explicit 
in the capital gains election process, I find that I am not at liberty to adopt that approach on the basis of Fingarson's evidence.
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109      Fingarson would not have paid $270,000.00 plus the shareholder's loans. He offered $230,000.00 plus the shareholder's 
loans. The evidence of Mark Fingarson is compelling. It is reinforced by three further factors. The first is that I have found
the income attributable to the business to be a healthy $66,000. Secondly, the current assets are valued at $186,021.00 and the
capital assets valued before depreciation at $145,563.00 for a total of $331,584.00. The liabilities (current and long term) totalled 
$206,723.00, leaving a net of $124,861 - again, a healthy picture. Lastly, the burden of proof is on Chris to establish value.
He cannot be seen to complain when I adopt the evidence of the witness whom he called. I therefore assess value at valuation
date based on negotiations which concluded early in 1994. I find that the value of the shares at valuation date was $230,000.00 
together with the shareholder's loans established by the accountant in the capital gains election valuation of $29,084.00 plus 
$61,996.00 for a total of $91,080.00.

Exclusion of Gift From Leonard

110      Section 4(2)1. of the Family Law Act allows the exclusion of

property, other than the matrimonial home, that was acquired by gift or inheritance from a third person after the date of 
the marriage (emphasis mine)

111      Chris asserts that in 1989, he received a gift of $100,000.00 from his brother Leonard after working for 20 years in
Leonard's locksmithing company. Chris asserts that $86,000.00 of that amount is reflected in his NFP as a shareholder loan to 
Imperial Lock. Thus, he is claiming an $86,000.00 exclusion pursuant to s.4(2) of the Family Law Act. There is no documentary 
evidence to support this alleged gift. The exclusion was not claimed until Chris' third financial statement sworn January 24, 
1997. Leonard was not called as a witness despite the fact that he apparently lives in Toronto and could have been called.

112      The husband claimed in cross-examination that he had documentation in the form of a note from his brother verifying
the gift, but that he left it at home because he did not know he would have to prove the gift. When pressed on the point - to the 
effect that it was incredulous that his lawyers told him about the exclusion but not that he had to prove it - he stated that he had 
also given a copy of the note to his previous lawyer. The opening balance statements of Imperial Lock were not produced in
evidence to provide evidence of the initial infusion of capital. There is no corroboration provided by Chris that the source of
the Shareholder's advance shown in the corporate financial statement was a gift from his brother.

113      The wife, in cross-examination admitted that the money to start the Imperial Lock business came from brother Leonard,
in the amount of $110,000.00. She stated that it was not a gift though, but that it was "payment for services over the years". The 
husband also testified that the money had been advanced "in appreciation of looking after this company while he [Leonard] was 
away doing his wheeling and dealing". Both indicated the money was not advanced in a lump sum, but in periodic payments 
over the course of a year.

114      Section 4(3) of the Family Law Act places the onus of proving an exclusion on the party claiming it. Blacks Law 
Dictionary defines a "gift" as:

A voluntary transfer of property to another made gratuitously and without consideration. ...Essential requisites of "gift" 
are capacity of donor, intention of donor to make gift, completed delivery to or for donee, and acceptance of gift by donee. 
(emphasis mine)

115      The problem with this exclusion lies in whether the husband has established that this $86,000.00 shareholders loan came 
from a gift from the brother. Section 4(2) allows exclusion of property that was acquired by gift or inheritance. Hence, it is 
not enough merely to show that Leonard advanced the money as a gift. The husband must prove that the property he seeks to
exclude - the shareholder's loan - was acquired by the gift. Hence, while Christine corroborates that Leonard gave money to
Chris, Chris has not produced any evidence to corroborate that it can be traced into the shareholder's loan. The opening balance 
sheets of the company were not introduced into evidence. The note from Leonard was not introduced into evidence. Leonard 
was not called as a witness.
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116      Amaral v. Amaral (1993), 50 R.F.L. (3d) 364 (Ont. Gen. Div.) supports the propositions that where a transaction between 
family members is raised to reduce net family property the claimant should provide documentary corroboration. Amaralalso 
supports the proposition that where evidence can be called to support the claim and is not, an adverse inference can be drawn 
against the claimant. Counsel for the wife invites me to draw an adverse inference against the husband for failing to call 
his brother as a witness to corroborate the gift. I agree. I also agree with Mr. Jarvis that the advance by Leonard could be 
characterized as a payment for past services rather than a gift. Chris was paid for his 20 years' service. But when Leonard sold 
the business, he was in the position to be generous and to recognize Chris for the many years of service. It was not a gift. It
was additional compensation for services rendered and, in that sense, was an advance based on consideration. I conclude that
while some monies were advanced by Leonard at that time, Chris has not met the onus of establishing that the funds constitute 
a gift as defined above or that the funds are traceable to the $86,000.00 shareholder's loan. This amount will not be excluded 
from the husband's NFP.

Liabilities

117      I received no evidence with respect to the $1,000.00 debt claimed by Christine. Mr. Jarvis conceded the absence of 
proof. That claim will be disregarded.

118      Chris has claimed a liability of $9,155.00 being the amount of income tax owed as of April 30, 1995 for the taxation
year 1994. Mr. Jarvis opposes that deduction because historically Chris' income tax had been paid by the company and because 
the amount was never paid because it was offset by a 1995 tax refund of about $10,000.00. As the 1994 Income Tax return 
and Exhibit 28 indicate, tax was owing and unpaid at valuation date. The source of the funds or a post valuation date setoff 
are irrelevant. The deduction is allowed.

119      The debt owed to Chris' father predated the start of Imperial. A debt then outstanding was discharged as a result of an 
advance by Chris' father. Chris admitted that that debt was rearranged deliberately to enable Chris to apply for Bank financing 
for Imperial Lock without disclosing the debt. Christine and Chris and Gaspare Passarello signed a letter agreement dated March 
1, 1989 in which they confirmed the loan of $60,000.00 to be paid in monthly installments at 10.5% interest and due in 5 years. 
The informal note specifies that "in the event of a marriage dispute or separation or death, it is agreed that both parties will 
be responsible for payment."

120      The debt was not discharged in 1994 at maturity. Shortly after the separation, a lawyer for the creditor wrote to both 
Chris and Christine demanding payment. Apparently, the note was converted to a mortgage registered December 22, 1995 in 
the principal amount of $54,784.97. Since the mortgage is a joint obligation, the current principal is relevant. Given the 1989 
note and the 1995 mortgage, this liability should be attributed equally to the net family properties of Chris and Christine.

121      The Royal Bank debt was arranged in 1990. A mortgage in the amount of $30,000.00 was registered against title to the 
matrimonial home. Chris and Christine both signed as mortgagors. As of December 1997, the principal was $26,900.00. It was 
renewed for 6 months to July 1, 1998. Chris and Christine both signed the renewal. For reasons indicated above, the principal
outstanding on this debt should be applied to the husband's net family property in order to mirror the shareholder's note payable.

122      The Royal Bank line of credit is another matter. Other than assertions that the financial statement and net family property 
statements were accurate, I can find no confirmation as to the amount of indebtedness at valuation date. In Chris' first financial 
statement, the line of credit is not mentioned. In subsequent financial statements, it is shown as a debt of the business for which 
Chris is the guarantor. I can find no justification for including $40,000.00 on Chris' personal financial statement or net family 
property statement. However in the net family property statement submitted on behalf of the wife, Mr. Jarvis has reflected the 
line of credit at $40,000.00 in the husband's NFP. On that basis. I allow a deduction for $40,000.00. This debt is secured by 
a collateral mortgage secured against the house. Given the disposition of property outlined in Schedule B at the end of these 
reasons, by September 1, 1998 Chris will use his best efforts to have this mortgage discharged, and report in detail in writing 
as to these efforts to the wife. If the Bank will not discharge this mortgage, Chris will indemnify Christine if the creditor ever 
seeks to realize on the security.
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Conclusions on Equalization of Net Family Property

123      There are a number of items which I have not mentioned. Silence indicates that there is no dispute. The net family property 
calculation is attached as Schedule A. Order to issue that the husband owes to wife an equalization payment of $122,895.00.

Adjustments

Costs

124      There are outstanding costs orders against the husband as follows:

1) September 21, 1995 Order of Beaulieu J. - $ 750
2) May 29, 1997 Order of Ferrier J. - $ 500
3) January 27, 1998 Order of O'Connell J. - $3,000
Total - $4,250

125      These orders were all outstanding at the date of the trial. The husband shall comply with those orders in the manner 
reflected in Schedule B.

Arrears of Support

126      The order dated June 1, 1995, awarded interim interim child support in the amount of $700.00 per month for each child. 
Paragraph 1 of the Order indicates that support is payable on the first of the month. Although it is arguable that Chris is liable 
for support for Tim for the whole month, Mr. Jarvis has asked for only $350.00 representing payment for half of the month.
Arrears are owing for Steven for January and February. The total arrears owing at the time of the trial were $1,750.00. This
amount is payable to the wife together with any other arrears accrued while the decision was under reserve. Payment shall be 
made in the manner reflected in Schedule B.

Van

127      On June 1, 1995 Smith A.C.J. ordered that:

This Court Orders that on an interim / interim basis the respondent, through his company, shall maintain the status quo 
with respect to the Voyageur Van currently in the petitioner's possession.

128      The Voyageur Van was provided through a lease with Imperial Lock Company. The lease ended March 31, 1997. When
the lease ended the monthly payments were between $460.00 and $500.00 per month. Chris did not renew the lease nor purchase
the van for Christine. He offered Christine the use of a 1986 mini van. She declined the offer because it was not roadworthy, it 
was always in the shop for repairs, it only had two seats and the floor boards had given way.

129      Christine testified that she had to take public transportation between April and July of 1997. She purchased a car in 
July 1997 from the proceeds of RRSP savings.

130      Christine asserts that she incurred the following expenses as a direct result of Chris's failure to maintain the van for
her use: $945.65 for injections to her knees, which deteriorated due to increased walking; $627.11 in lost wages as a result of
a knee operation; $10,384.44 worth of RRSP's that she cashed in to use as a deposit on a car lease; $747.18 in car insurance;
and $90.00 for the car licence.

131      Mr. Jarvis asserts that because Chris was under court order to continue to maintain the arrangement with the van, he
is liable for all of these costs. I do not agree.
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132      It is true that Chris did not seek to have the order amended to clarify that the replacement of the van was not his obligation. 
However it was an interim interim order made almost three years ago. Orders on that basis do not usually require the payor 
to make a capital acquisition when the lease runs out. It is not a reasonable interpretation of that order that Chris should be 
accountable for the replacement of the vehicle.

133      Consequently, Chris is not liable to Christine for the cost of purchasing (leasing) a new car. However, Christine's claim
for the cost of insurance and licence is a reasonable one since payments for such expenses are in the nature of support, as 
anticipated by Smith A.C.J.. Order to go that Chris pay to Christine the amount of $837.00 for insurance and licence for 1 year 
in the manner reflected in Schedule B.

134      In any event, the medical reports of Dr. Sue-A-Quan and Dr. Gawel do not support a finding that there is a causal 
relationship between Christine's use of Public transit for a 4 month period and the medical expenses claimed. The claim for 
damages for expenses for knee injections and lost wages is dismissed.

House Insurance

135      On June 21, 1995, Smith A.C.J. ordered that one of the parties was to make the house insurance payment of $780.00,
and that which ever party made the payment would be entitled to a $390.00 credit on equalization of net family property. It is
not disputed that Christine made the payment. She will therefore receive the $390.00 credit in the manner set out in Schedule B.

Summary of Adjustments

136      Order to go that the husband shall pay to the wife $7,227.00 summarized as follows:

outstanding costs orders payable to Christine $4,250.00
arrears of child support payable to Christine $1,750.00
insurance premiums payable to Christine $ 837.00
credit for Christine pursuant to order of June 21, 1995 $ 390.00

TOTAL $7,227.00

Matrimonial Home

137      Christine has asked for transfer of title from Chris to her in consideration of at least part of the equalization payment. 
She is prepared to assume responsibility for the Royal Bank first mortgage but resists responsibility for either the Gasper 
Passarello mortgage or the Royal Bank line of credit. Section 4 gives the court broad discretion in making orders to accomplish 
the equalization payment. Chris has shown no respect for Christine's rights. There is no reason to expect that that attitude will 
change. This is an appropriate case for such a transfer. Order to go vesting title of the home to Christine as of the last day 
evidence was heard, namely February 24, 1998.

138      Chris owes to Christine an equalization payment of $122,895.00 and adjustments of $7,227.00. Schedule B to the 
judgment summarizes the adjustments made as a result of the transfer which are reflected as follows:

1. Chris shall forthwith transfer all right, title and interest in the matrimonial home to Christine. If he fails to do so 
within 30 days of release of these reasons, Christine may apply ex parte for a vesting order;

2. the balance owed by Chris is $25,122.00

3. within 30 days of release of these reasons for decision, Chris shall cause the mortgage in favour of Gasper Passarello 
to be discharged;

4. if Chris is unable to fulfill paragraph 3, the mortgage shall remain on title until maturity provided that Chris 
indemnify Christine from any liability associated with that mortgage;
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5. commencing July 1, 1998, Chris is responsible for making all payments (including periodic and at maturity) on 
the Gasper Passarello mortgage;

6. Chris and Christine shall forthwith take steps to renew the first mortgage to Royal Bank which is due July 1, 1998;

7. commencing on the first of the month after title is changed in accordance with paragraph 1, Christine shall assume 
all liability for the Royal Bank first mortgage (including periodic and at maturity) and, assuming Chris complies 
with paragraphs 3 or 4, she shall indemnify Chris from all liability associated with the Royal Bank first mortgage. 
Until such title change. Chris (or Imperial Lock) shall be responsible for making all payments on the Royal Bank 
first mortgage; and

8. Chris (or Imperial Lock) shall continue to be responsible for all payments associated with the Royal Bank line of 
credit (including periodic and when the debt is called).

Spousal Support

139      Christine is not seeking spousal support at this time. However she seeks an Order that the option of pursuing spousal 
support be left open to her should she experience a material change in circumstances.

140      Christine has a grade 8 education. At the age of 16, she left grade 9 to care for her parents. She worked for the next 9 years 
as a waitress, during which time she met Chris. Christine then worked for the Ontario Government in a variety of capacities from 
1974 until the present time, with the exception of the period when she worked for Imperial Lock between 1989 and 1991. Her 
current income, according to her 1996 income tax return, which is the latest return filed with this Court, is $37,429.21. Counsel 
for the husband, in submissions stated her income to be $39,000.00. Counsel for the wife, in reply submissions, corrected this 
figure and stated it was $35,000.00. Christine did not testify as to her current salary. I find her salary at the date of the trial 
to be $37,429.21. Given the length of the marriage and the discrepancy in earnings, Christine is a dependent. Chris has the 
ability to pay spousal support. Christine is entitled to support. Mr. Jarvis has not asked that an order for periodic support be 
made. He has asked only that health benefits be continued. Order to go that husband maintain all coverage for the wife for as 
long as she is entitled to support.

141      Christine asserts that her loss of employment is imminent. She testified that she is on a contract position and that her 
contract expires March 31, 1998. She stated that her contract will not be renewed. Counsel for the husband elicited evidence in 
cross examination that Christine's one year contract positions have been consistently renewed since 1991, and there has always 
been a certain amount of uncertainty in the job. However Christine indicated that this time is different because when her job 
contract came up for renewal it was internally posted, and Christine applied for it, was interviewed and did not get the job. Her 
evidence was that the job was given to someone with more seniority. She testified that she hopes to find employment elsewhere, 
but that she will apply for the Ontario Government temporary employment service if she cannot find anything else. I find that 
her apprehension that she will be unemployed at the expiry of her contract at the end of March is a reasonable one. In view of my 
finding of entitlement, if, while waiting these reasons, Christine has become unemployed, she is entitled to apply immediately 
under s.17 of the Divorce Act to obtain an order for periodic support.

Child Support

i) Support for Steve

142      I turn to establishing Chris' income currently. I earlier held that his income was $66,000.00 in 1995. I have earlier listed 
his income as reflected on his tax returns. The financial statements for Imperial Lock for the years 1992 through 1996 indicate 
a steady increase in gross annual income as follows:

February 1992 $369,027
February 1993 $379,292
February 1994 $398,238
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February 1995 $455,675
February 1996 $420,726

143      The company has experienced steady and sustained growth. In the absence of a financial statement for the year ended 
February 1997 and any preliminary information with respect to income/expenses/profit for the year ended February 1998 (which
ended the week following the trial), I infer that that information would have shown even greater revenue and profitability. When
self-employed, the Guidelines impose an obligation on the payor to provide documentation which would enable the court to 
establish current income. Chris had not done so. I am entitled to draw inferences against him. The company is now 9 years old. 
Chris is the sole proprietor. In the absence of a reliable calculation, it is reasonable to assume that Chris earns at least 10% more 
than in 1995. I find Chris' income is $72,600.00. According to the Child Support Guidelines, Chris shall pay child support in 
the amount of $589.00 per month commencing March 1, 1998. A support deduction order shall issue on request of Mr. Jarvis.

144      If Chris has paid no child support since the trial, the arrears shall be adjusted as in Schedule B. Chris shall provide health 
coverage as long as he is required to pay child support.

ii) Support for Tim

145      Chris also claims child support for Tim. Section 3(2) of the Guidelines states:

s. 3(2) Unless otherwise provided under these Guidelines, where a child to whom a child support order relates is the age 
of majority or over, the amount of the child support order is

(a) the amount determined by applying these Guidelines as if the child were under the age of majority; or

(b) if the court considers that approach to be inappropriate, the amount that it considers appropriate, having regard to 
the conditions, means, needs and other circumstances of the child and the financial ability of each spouse to contribute 
to the support of the child, (emphasis added)

146      At Christine's salary of $37,429.21 the Guideline amount owing for support of Tim would be $324. Section 8 of the 
Guidelines provides for a set off of support amounts where the spouses have split custody (each spouse has custody of one 
child). In this case the amount would be the difference between the Guideline amount of support owing to Christine for Steve's 
support ($589) and the Guideline amount owing to Chris for Tim's support ($324). The difference is $265, which would be the 
amount owing to Christine for Steve's support.

147      However, I find that it is inappropriate to apply the Guidelines in this case and I dismiss the claim for child support for
Tim for two reasons. The first relates to Tim's status as a "child of the marriage" pursuant to the Divorce Act, and the second 
relates to Tim's needs and the financial ability of the parties to contribute to Tim's support.

148      Tim's entitlement to support depends on his status as a "child of the marriage" pursuant to the Divorce Act. Tim is over 
the age of majority. He is 20 years old, and will be 21 in November. His mother testified that Tim is taking a combination of
grades 10, 11 and 12 and hopes to complete high school and then take an auto mechanics course in community college. He has
had academic difficulties all through his life.

149      To qualify as an adult "child of the marriage" Chris must establish that Tim is unable to withdraw from the charge of 
his parents or to obtain the necessaries for life (section 2). I am not satisfied that Tim's situation is enough to bring him within 
the meaning of "child of the marriage" for three reasons. Firstly, there was no evidence as to whether Tim is currently attending 
school full or part time, and what the projected time for completion of his studies will be. Secondly, it has not been established 
that Tim is in a position of dependancy. There was no evidence about what Tim's needs are or his ability to contribute to his 
own support. While there were indications during the trial that Tim has worked and earned income in the past there was no 
specific evidence about Tim's current income. This information is relevant to the "condition, means and needs" of the child. It 
is particularly significant when the issue involves child support for a 20 year old man who has not yet completed grades 10,
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11 & 12. Thirdly, Tim has had at least one period of absence from school, during which he probably lost his dependant status
as a "child of the marriage". Chris said Tim was out of school and working between February and September 1997. Christine 
testified in cross examination that for a period of time while Tim was living with her he was out of school and working. It is 
questionable whether an adult child may regain their status as a "child of the marriage" after ceasing to qualify.

150      For a Court to impose an obligation on a parent to continue supporting an adult child there must be sufficient evidence 
to establish that the claim is justified. There was no such evidence presented in relation to Tim. Consequently Chris has failed 
to establish that Tim is entitled to support. In the absence of entitlement, it is inappropriate to apply the Guidelines.

151      The second reason for dismissing Chris's claim for child support is that there is little evidence of Chris's needs with 
respect to Tim's support and his financial ability to support Tim. Because Tim is over the age of majority, a budget should 
have been provided. Chris's current living arrangements with his common law partner, Christine Lang, are relevant to Chris's 
financial ability to provide support for Tim. The only evidence about this arrangement was the evidence given by Chris. He 
testified that he "makes available to her" (Christine Lang) $700 per month, and that the $700 covers his visa, amex, credit 
line and any outstanding bills he or Christine Lang may have. Christine Lang pays the mortgage and "virtually anything that 
my $700 will not cover", such as groceries. In other words, his arrangement with Christine Lang enables him to pay all of his 
expenses with a $700 monthly payment, or $8,400 per year. This is a very small portion of the $72,600 in income I have found 
to be available to Chris. Chris's company has shown steady growth in the past 10 years, and it is likely he will continue to have 
such generous resources at his disposal. Christine Passarello, on the other hand, has a tenuous grasp on a $37,000 per year job 
that she is likely to lose in the near future.

152      In light of these circumstances, I dismiss the claim for support for Tim.

153      While this decision is based on the two reasons expressed above, I note that a further consideration for this Court is 
the circumstances under which Tim left his mother's home and went to live with his father. I expressed concern earlier in these
reasons about the possibility that money was offered by Chris to Tim as an incentive to move in with him. If Chris used money
which arguably already belonged to Tim, to lure him away from his mother's home, on the eve of the trial after the status quo 
arrangement of almost three years, it would lead to an inference that the mother ought not to remain liable for Tim's support. At 
minimum, it indicates that Tim has deliberately withdrawn from his mother's care in circumstances indicating that Christine's 
support obligation should cease.

Security

154      Mr. Jarvis made tentative submissions with respect to security for Chris' obligation to make an equalization payment. 
Given the disposition with respect to the matrimonial home, I need not make any order. Security for the support obligations 
is not required in the circumstances of this case. Chris has an income source and I have made a support deduction order. The 
obligation will be enforced through the Family Responsibility Office if requested by Christine.

Conclusion

155      Mr. Jarvis will secure from Mr. Passarello's new counsel dates in the week of July 20, 1998 when I will hear submissions 
as to costs and pre-judgment interest. Mr. Jarvis will arrange a conference call in advance to arrive at an agreed upon timetable 
for making brief written submissions.

Schedule A

Net Family Property

Husband Wife
Value of Property at Valuation Date
Matrimonial Home  $ 105,000.00  $ 105,000.00
Contents  --  --
Jewellery  --  --
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Savings/RRSP  1,317.00  21,528.00
Coin Collection  6,000.00  --
Insurance  12,386.00  3,249.00
Sports Cards/ 
Scarborough 
Account Receivable - 
Loan to Imperial

5,000.00  --

29,084.00  --

Shares  230,000.00  --
Shareholders Advance  61,996.00  --

A. $450,783.00  $129,777.00
Less Liabilities at Valuation Date
Royal Bank - as of 28,765.00  --
Dec. 94
G. Passarello -  29,250.00  29,250.00
Tax at 25% RRSP    5,337.00
Income Tax for 1994  9,155.00
Credit Cards    3,892.00

Royal Bank Line of 
Credit

Net Family Property 
(A.Minus B.)
Total Net Family
Property 
Entitlement of Each 
(/2)

1,705.00
2,789.00  2,789.00

582.00
1,960.00 
1,870.00 
3,817.00 

40,000.00

B. $118,188.00  $42,973.00
332,595.00  86,804.00

419,399.00

209,699.50 (209,700.00)

Equalization Owed by Husband ( 122,895.00)  + 122,895.00
$ 209,700.00  $ 209,700.00

Schedule B

Summary of Payments Owed

Judgment Against Natale John Passarello:
Equalization Payment $ 122,895.00
Plus other adjustments {*} +7,227.00
Balance owed to Christine Passarello $ 130,122.00
Less Transfer of 50% interest in matrimonial home -105.000.00
Balance owed to Christine Passarello $ 25,122.00
Less Assumption of 50% of Royal Bank mortgage attributable to Natale 
John Passarello as July 1, 1998
Balance owed to Christine Passarello and payable within 30 days of
release of these reasons

{**} -$ 13,227.00

$11,895.00

Notes: * increased to include arrears for child support since March 1, 1998, if any** assuming mortgage payments are current 
as required by the order of Smith A.C.J.

Order accordingly.
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HEARD: June 7, 2011

ENDORSEMENT

[1] On June 7, 2011, Nortel Networks Corporation (“NNC”), Nortel Networks Limited
(“NNL”), Nortel Networks Technology Corporation, Nortel Networks International Corporation 
and Nortel Networks Global Corporation (collectively, the “Canadian Debtors”) brought a 
motion requesting approval of an allocation protocol (the “Allocation Protocol”).

[2] A similar motion was also brought at the same time by Nortel Networks Inc. (“NNI”) and
certain of its U.S. affiliates (the “U.S. Debtors”) in the Chapter 11 Proceedings before the United
States Bankruptcy Court for the District of Delaware (the “U.S. Court”) (the “Chapter 11 
Proceedings”).

[3] The hearing was conducted by video conference with the companion motion being heard
in the U.S. Court before His Honor Judge Gross.  This joint hearing was conducted in 
accordance with the provisions of the Cross-Border Protocol which was previously approved by 
both the U.S. Court and by this Court.

[4] Both motions had the support of all parties appearing, save for the Joint Administrators of
Nortel Networks (U.K.) Limited (“NNUK”) and certain of its subsidiaries and affiliates located 
in the EMEA (collectively, the “EMEA Debtors”).

[5] Decisions in respect of both motions are currently under reserve.

[6] On June 13, 2011, at the request of both Judge Gross and me, a case conference was
conducted by telephone.  It was reported to the participants that our respective decisions relating 
to the aforementioned motions would be under reserve for a considerable period of time.

[7] Certain of the issues raised in the motions have been the subject of two mediation
sessions.  These mediation sessions were not successful.  It is my understanding that, in addition 
to the allocation issue, issues of validity of quantification of certain claims and inter-company 
claims were discussed.

[8] Allocation issues have arisen out of the Interim Funding and Settlement Agreement
(“IFSA”), which was entered into in June 2009, between the Canadian Debtors, certain of the 
U.S. Debtors and certain of the EMEA Debtors.  The IFSA provides amongst other things, for 
the parties cooperation in the global sales of Nortel’s business units as well as for the parties to 
attempt to negotiate the terms of an Interim Sales Protocol (“Protocol”).

[9] The parties entered into negotiations for approximately one year with respect to the terms
of a Protocol.  After a year of negotiations, the parties were still unable to agree on certain



- Page 3 -

fundamental terms of the Protocol, including, for example, the scope of the issues to be 
determined under the Protocol.

[10] As a result, according to the Canadian Debtors, the Protocol negotiations were suspended
and the parties agreed to reach a consensual resolution through mediation.  After the mediation 
was declared unsuccessful, the U.S. Debtors and the Canadian Debtors, developed the proposed 
Allocation Protocol.

[11] The Allocation Protocol establishes procedures and an expedited schedule for the cross- 
border resolution by the U.S. Court and this Court of the allocation of the proceeds from the Sale 
Transactions pursuant to the IFSA.

[12] The Allocation Protocol proposes that all hearings in respect of the Allocation Protocol 
proceed by way of joint hearings between the U.S. Court and this Court pursuant to the cross- 
border protocol.

[13] The position of the EMEA Debtors is that issues arising out of the IFSA are to be 
determined by a dispute resolver, in this case, an arbitrator.

[14] In my view, pending the release of a decision on the motion, the parties could benefit 
from the appointment of a mediator so that they can continue to make progress towards the 
ultimate resolution of Nortel matters.  The parties have exhibited an ability to cooperate and have 
been extremely successful in realizing significant proceeds from the sale of Nortel assets
globally.  However, the creation of an asset pool is not ultimate resolution of Nortel matters.
These proceedings can only be concluded with a distribution of proceeds to the various creditors 
of Nortel globally.  These proceedings were commenced on January 14, 2009.  Creditors have 
been waiting nearly two and one-half years for a meaningful distribution.  A mediation will 
require that the parties continue a dialogue.  It is possible that tangible, positive results will flow 
from such mediation.

[15] In order to assist the parties with their deliberations, I am directing that the parties engage
in mediation pending my ruling.  I understand that Judge Gross will be issuing a similar direction 
in the Chapter 11 Proceedings.

[16] I recognize that the parties may have difficulty in reaching a consensus on a mediator.  In 
the case conference on June 13, 2011, we asked that the parties consult with each other and 
provide the name of an acceptable mediator.  No individual has been identified.  It, therefore, 
falls to both Judge Gross and to me to appoint a mediator.

[17] The mandate of the mediator is to address issues raised in the motion.  It is recognized 
that the boundary of this mandate is not clearly defined.  It seems to me that defining a precise 
boundary, in these circumstances, may be better left to the mediator, as it may not be possible to 
address the issues affecting allocation without taking into consideration issues relating to the 
validity and quantification of claims.
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[18] The mediator shall have the right to file periodic reports with the court detailing progress, 
or lack thereof, recognizing that the sessions are on a without prejudice basis.

[19] It is my understanding that, at the mediation sessions, there were a large number of 
parties that participated.  While I do not take issue with the right of any party to participate in the 
mediation, I did observe that at the hearing of the within motion, the primary submissions were 
made by the Canadian Debtors, the EMEA Debtors and the Monitor.  It was also my observation 
that the primary submissions of parties in the Chapter 11 Proceedings were likewise concentrated 
among a relatively small group of counsel.  The mediation will, in all likelihood, be more 
effective if the number of participants is significantly reduced from the number that attended the
previous sessions.  It is hoped that the parties will be able to work out the details respecting
participation of the mediation.

[20] The identity of the mediator will be provided by way of Supplementary Endorsement 
early next week.  The mediator shall have the ability to retain advisors and counsel as he or she 
deems appropriate in the circumstances and to have the expenses of such advisors and counsel 
paid out of the assets of Nortel.

[21] In addition, consistent with the conclusion of the U.S. Court, the mediator is to have 
expanded authority, if the parties agree, to conduct a mediation/arbitration or an arbitration in 
respect of this matter.

[22] To the extent that further directions are required in respect of this directed mediation, the 
parties can contact the Commercial List Office in order to set up a case conference.

MORAWETZ J.

Date:   June 17, 2011
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Mediation offers creative bankruptcy solutions Alternatives to litigation
available for surplus income determination, discharges

The Lawyers Weekly

By Stanley J. Kershman

Vol. 16, No. 48 (May 2, 1997)

1997

Special Section: Focus on Insolvency Law

The Lawyers Weekly (Canada) News Articles  >  1997  >  May 2, 1997

Bill C-5, which contains proposed changes to the Bankruptcy and Insolvency Act, is the first legislative effort in 
Canada to include mediation as an alternative to litigation in the personal bankruptcy battlefield.

Mediation is fast becoming the tool of choice for efficient, effective dispute resolution.

An obvious advantage to incorporating mediation into the bankruptcy process is saving time and money used to 
prepare for court appearances.

But the move away from litigation and towards mediation also signals a shift in attitudes of dealing with conflict 
resolution in this area.

Mediation will become standard procedure in the key areas of surplus income determination and bankruptcy 
discharge under the bill.

Surplus income -- Mediation will be used in a situation where the trustee and the bankrupt cannot agree on how 
much of the bankrupt's income is surplus -- that amount exceeding what was necessary to maintain a reasonable 
standard of living in various parts of Canada, as determined by Parliament.

The bill allows the trustee to ask the Official Receiver for mediation to resolve the quantum of surplus payments. 

The bill also allows creditors who disagree with the calculation of surplus income to request mediation.

When the bankrupt's personal or family circumstances have changed, the trustee or creditors can ask for mediation
to change the amount of surplus payments.

Bankrupt can't request

It should be noted that Bill C-5 does not permit the bankrupt to request mediation for surplus income payment 
purposes.

In the case of creditors requesting mediation, they have 30 days after either the date of bankruptcy or the date of a 
payment amount modification to send the mediation request to the trustee.

The trustee then sends the request to the Official Receiver.

The mediation will take place 30 days after the Official Receiver receives the mediation request.
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Mediation offers creative bankruptcy solutions Alternatives to litigation available for surplus income

determination, discharges

If the Official Receiver believes that the surplus payment amount agreed on between the trustee and the bankrupt is 
not appropriate under the circumstances and the parties do not agree to amend it, the matter will by-pass the 
mediation process and proceed to court for resolution.

Bankruptcy discharge -- In recommending whether or not a bankrupt should receive a discharge, and whether the 
discharge should be subject to conditions, the trustee takes into account the bankrupt's conduct and the ability to 
make payments.

Recommendations

Under the proposed amendments, the bankrupt can request mediation if he or she does not agree with the trustee's 
recommendations.

Where a request for mediation is received, the trustee would forward a request to the Official Receiver for 
mediation.

The trustee would also request mediation where either a creditor or the trustee opposes a discharge on the grounds 
that: the bankrupt chose bankruptcy rather than filing a proposal to creditors as a means to resolve his or her 
indebtedness; or the bankrupt has failed to comply with the requirement to make surplus payments as required 
under the Act.

In addition, the trustee can apply for mediation if he or she proposes a conditional discharge on other grounds.

The federal government has developed models for the mediation of surplus income and bankruptcy discharge 
which are contained in the bill.

The mediation itself is likely to take approximately 90 minutes and will be done in batches to make use of all of the 
parties' time.

Specific procedures have yet to be announced.

It is proposed that the mediators will be representatives from the Office of the Superintendent of Bankruptcy.

Win-win solutions -- Mediation's less adversarial atmosphere allows each party to the dispute to be part of the 
solution, resulting in settlement options that can be very creative.

Take, for example, the case of a commissioned salesperson. This person's income will vary according to the 
amount of goods sold in each month.

Where a court-ordered surplus income payment might be set at a regular payment of $500 a month -- an amount 
that might be difficult to pay in months where sales commissions are low -- a mediated solution might tailor the 
surplus income payment to the value of the estimated monthly commissions.

Surplus income

Whether mediation is used for surplus income or bankruptcy discharge disputes, it can resolve these disputes more 
quickly and less expensively than traditional litigation while achieving solutions more acceptable and more likely to 
succeed than court ordered decisions.
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determination, discharges

In addition to the time and money saved by the parties involved the mediation process will also relieve pressure on 
the court system as a whole.

In Toronto, the bankruptcy discharge process can take an additional 18 months to work its way through the system.

As well as quantifying many of the benefits, mediation also provides savings that can not be easily measured in 
tangible terms.

The emotional wear and tear on the parties will be reduced.

Mediation's non-combative approach to problem solving often eases the stress associated with the preparation for 
and anticipation of a court appearance which accompanies the stress of actually appearing in court.

By recognizing the success of mediation, the proposed changes to the Bankruptcy and Insolvency Act have the 
potential to obtain faster, more appropriate and less expensive solutions to bankruptcy proceedings.

The bill's passage will signal a better system for those involved in bankruptcy and insolvency practice and for all 
those who use, or pay taxes in support of, our court system.

Stanley J. Kershman is a lawyer with the Ottawa law firm of Kershman & Warren. He concentrates his practice in 
the areas of bankruptcy/insolvency, creditor/debtor law, mediation, wills and estates.
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